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PKEFACE 


This  book,  though  nominally  a  Second  Edition,  has  been 
entirely  re-written,  and  considerably  enlarged.  It  still,  how- 
ever, remains  only  an  analysis  of  the  Elements  of  Criminal 
Law  and  Procedure,  and  must  be  supplemented  by  reference 
to  "  Archbold's  Criminal  Practice,"  and  to  the  cases  cited.  It 
is  still  necessary  to  emphasize  to  students  that  these  cases, 
which  are  but  a  small  fraction  of  the  very  large  number  of 
reported  cases,  are  cited  that  they  may  be  read,  and  not  merely 
for  the  purpose  of  enabling  an  examination  paper  to  be 
ornamented  with  their  names. 

In  order  to  render  the  book  of  more  utility  for  the  examina- 
tions of  the  Law  Society  the  chapter  on  Courts  of  Summary 
Jurisdiction  has  been  amplified. 

As  I  pointed  out  in  the  First  Edition,  it  is  not  easy  to 
attain  accuracy  in  an  analysis  of  this  description.  I  cannot 
hope,  therefore,  to  have  avoided  errors,  and  I  shall  very  grate- 
fully accept  any  corrections  and  suggestions.  I  have  received 
much  assistance  from  Mr.  E.  Cockle's  "  Leading  Cases  on 
Evidence  "  (cited  as  C.L.C). 


A.  M.  W. 


1,  Elm  Court,  Temple 
October,  1911 
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ELEMENTS  OF  THE  CRIMINAL  LAW 


CHAPTER  I 

THE  NATURE  AND  DIVISIONS  OF  CRIME  :  THE  PARTIES 
TO  A   CRIME 

Criminal  proceedings  are  those  which  have  for  their  object  the 
enforcement  by  the  State  of  punishment  imposed  by  the  State 
for  breaches  of  public  law  (a).  All  offences  which  may  be  the 
subject  of  such  proceedings  are  criminal  offences. 

The  characteristics  of  criminal  offences  in  English  law 
are : — 

1.  They  are  offences  against  the  State  and  do  not  necessarily 
involve  the  violation  of  any  private  right. 

2.  The  vindication  of  criminal  offences  rests  with  the  State  (6). 
The  mere  fact  that  compensation  has  been  made  to  the  person 
injured  does  not  bar  criminal  proceedings  nor  prevent  them 
from  being  initiated  by  some  other  person  (c). 

3.  The  vindication  is  pursued  in  criminal  proceedings  which 
are  different  in  form  and  procedure  from  actions  {d), 

(a)  See  Huntington  v.  Attrill,  [1893]  A.  C.  at  p.  156, 
{b)  Ibid.,  197. 

(c)  Smith  V.  Dear,  88  L.  T.  759. 

(d)  See  The  Annual  Practice,  Order  1,  Rule  1,  Order  2,  Rule  1,  and  notes 
thereon.  By  s.  100  of  the  Judicature  Act,  1873,  "action"  means  a  civil 
proceeding  commenced  by  torit  or  in  such  other  manner  as  may  be  prescribed 
by  Rules  of  Court.  A  penalty  imposed  by  Statute  is  in  some  cases  recoverable 
in  the  High  Court  by  a  penal  action  at  the  suit  of  the  person  aggrieved,  or  of 
an  informer,  or  by  an  information  at  the  suit  of  the  Attorney-General 
suing  on  behalf  of  the  Sovereign.  These  proceedings,  though  for  the 
recovery  of  a  penalty,  are  not  criminal  proceedings  {A,-0,  v.  Bradlaugh, 
14  Q.  B.  D.  667). 

E.C.L.  1 
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4.  The  object  of  criminal  proceedings  is  the  enforcement 
of  punishment  for  an  offence  not  compensation  for  an 
injury  (e). 

The  modern  conception  of  a  criminal  offence  has  developed 
slowly,  though  the  distinction  between  public  offences  and 
private  wrongs  exists  from  early  times. 

In  primitive  societies  the  community  does  not  interfere 
between  man  and  man.  Offences  against  individuals  are  the 
subject  of  private  war  between  the  persons  concerned  or  their 
families,  giving  rise  to  the  "  blood  feud,"  which  still  exists  in 
parts  of  Europe  (/).  At  a  later  stage  tribal  law  permits  the 
payment  of  compensation  in  substitution  for  reprisal,  if  the 
injured  person  is  willing  to  accept  it.  Very  much  later  this 
changes  to  a  rule  that  compensation  must  be  accepted  and  is 
the  proper  remedy  for  wrongs  against  an  individual.  In  this 
way  the  notion  of  damages  is  reached. 

At  the  same  time  the  idea  of  punishment  has  been  growing. 
At  first  it  is  confined  to  offences  against  the  custom  of  the  com- 
munity and  takes  the  form  of  death  or  outlawry,  i.e.  expulsion 
of  the  offender  from  the  community.  No  mere  private  wrong, 
however  serious,  is  punishable  unless  it  is  also  a  breach  of 
public  custom  as,  for  instance,  a  murder  contrary  to  the  rules 
of  the  blood  feud.  As,  however,  a  community  develops  into  a 
kingdom  the  notice  of  public  wrongs  is  extended  to  offences 
against  the  person,  the  peace  (^'X  or  the  prerogatives  of  the 
king  (A).  These  even  though  also  offences  against  an  indi- 
vidual cannot  be  purged  by  compensation,   but  render   the 

(c)  Imprisonment  is  not  always  punishment  for  an  offence ;  it  is  also  a 
means  employed  by  the  CJourt  to  enforce  its  orders  in  civil  proceedings.  The 
question  whether  the  proceedings  are  criminal  depends  on  whether  the 
imprisoimient  is  punitive  or  a  civil  process  to  enforce  obedience  (Seldon  v. 
Wilde,  [1911]  1  K.  B.  707 ;  and  cf.  Derby  Corporation  v.  Derby  County  Council, 
[1897]  A.  C.  550). 

(/)  For  examples  of  this  and  illustrations  of  the  idea  of  punishment,  see 
•  High  Albania,'  by  Edith  Durham,  pp.  30,  31,  153. 

(g)  So  to  the  present  day  the  conclusion  of  the  indictment  alleges  that 
the  offence  is  "  against  the  peace  of  our  Lord  the  King,  his  crown,  and  his 
dignity  "  (p.  22). 

(h)  Thofi,  under  Alfred,  treason,  fighting  in  the  king's  hall  and  coining 
were  made  "  death-worthy."  See  Taswell-Langmead's  Constitutional  History, 
pp.  24,  34. 
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offender  liable  to  punishment  by  the  king.  In  English  law,  as 
punishment  ordinarily  involved  forfeiture  of  goods  the  adminis- 
tration of  criminal  justice  became  a  valuable  source  of  revenue 
and  the  list  of  crimes  was  soon  extended,  including  even  in 
Anglo-Saxon  times,  arson,  mayhem,  wounding,  robbery,  burglary, 
larceny  (i).  After  the  Norman  Conquest  all  these  offences  were 
included  in  Fleas  of  the  Crown  as  felonies  and  fell  within  the 
jurisdiction  of  the  King's  Courts.  Tor  these  the  procedure  was 
either : — 

1.  By  an  appeal  of  felony,  i.e.  an  accusation  made  by  a 
private  person.  This  soon  fell  into  disuse,  but  was  not  formally 
abolished  until  1819. 

2.  By  indictment,  i.e.  an  accusation  made  by  a  grand  jury 
summoned  to  attend  the  King's  Court  and  "present"  to  the 
judges  all  criminal  offences  committed  within  their  district. 

This  jury  of  presentment  corresponds  to  the  modern  grand 
jury,  and  is  distinct  from  the  pettt/  jury  or  jury  of  trial  which 
developed  later. 

At  a  later  date  minor  offences  also  became  punishable  by 
fine  and  imprisonment  as  misdemeanours. 

Modern  criminal  proceedings  are : — 

1  By  indictment  or  in  certain  cases  of  misdemeanour  by 
criminal  information. 

2.  By  criminal  proceedings  before  magistrates  for  offences 
punishable  on  summary  conviction  (k). 

Any  unlawful  act  which  is  the  subject  of  criminal  proceedings 
is  a  criminal  offence  ;  the  test  is  not  the  nature  of  the  act,  but 
its  consequences.  It  is  the  duty  of  the  Court  not  to  estimate 
the  moral  guilt  of  the  act  but  to  see  how  the  act  is  treated  by 
the  legislature  (l).  An  offence  of  the  most  trivial  character, 
to  which  no  moral  blame  can  attach,  may  be  a  criminal  offence 
if  punishable  in  criminal  proceedings  (m).     Conversely  an  act 

(i)  Cf.  Pollock  and  Maitland,  History  of  English  Law,  vol.  ii.,  pp.  iij, 
455,  468. 

(k)  Cattell  V.  Ireson,  E.  B.  &  E.  91.  Proceedings  before  magistrates  are 
criminal  proceedings  if  they  may  end  In  punishment  {B,  v.  Tyler,  [1891] 
2  Q.  B.  588). 

(1)  Cattell  V.  Ireson,  at  p.  97. 

(w)  Cf,  Mellor  v.  Denham,  5  Q.  B.  D.  467, 


4  Elements  of  the  Criminal  Law 

involving  the  greatest  moral  scandal  may  not  be  a  crime  (n), 
law  and  morality  are  not  the  same,  and  many  things  may 
be  immoral  which  are  not  necessarily  criminal  nor  even  illegal. 
But  the  list  of  common  law  offences  is  not  definitely  closed,  and 
any  act  which  "  tends  to  produce  a  public  mischief,"  though 
new  in  species  is  probably  an  indictable  offence  (o).  A  Court 
can  define  the  law  from  time  to  time  and  apply  it  to 
the  varying  circumstances  which  arise  and  so  create  new 
crimes  (p). 

An  act  which  is  a  criminal  offence  may  also  be  a  breach  of  con- 
tract (q)  or  a  tort.  Thus  an  assault  or  libel  are  violations  of  the 
private  right  of  an  individual,  who  may  take  civil  proceedings 
for  damages  :  they  are  also  criminal  and  entail  liability  to  punish- 
ment But  the  wrong  and  the  remedy  are  different.  "  When 
a  person  sues  in  an  action  for  libel  or  assault  he  does  not  sue  on 
behalf  of  the  public,  or  because  the  public]  are  injured  by  the 
libel  or  assault,  or  because  there  was  a  danger  of  producing  a 
breach  of  the  peace,  which  is  the  ground  on  which  an  indict- 
ment is  founded,  but  he  sues  for  the  injury  done  to  him  by  the 
libel  or  assault "  (r).  So  far  also  as  concerns  the  civil  remedy 
the  right  to  exact  compensation  rests  with  the  person  injured, 
who  cannot,  however,  by  any  bargain  "  defeat  proceedings  insti- 
tuted by  the  Crown  in  the  interests  of  the  public.  .  .  .  He 
may  compromise  his  own  civil  rights  but  he  cannot  compromise 
the  public  interests  "  (s). 

Where  an  act  constitutes  both  a  civil  wrong  and  a  crime  it 
is  not  always  possible  for  civil  proceedings  to  be  taken  by  the 
injured  person. 

A.  Where  the  act  amounts  to  a  felony  the  right  of  action  is 
in  general  suspended  until  the  offender  has  been  prosecuted  to 
conviction.  "  The  authorities  leave  no  room  for  doubt  that  no 
action  can  be  maintained  for  a  civil  injury  resulting  to  the 


(n)  Cf.  B.  V.  Price,  12  Q.  B.  D.  at  p.  256. 
(o)  B.  V.  Brailsford,  [1905]  2  K.  B.  at  p.  745. 
(p)  B.  V,  Stephenson,  18  Q.  B.  D.  337. 
(3)  Cf.  post,  p.  131. 

(r)  B.  V.  Bradlaugh,  14  Q.  B.  D.  at  p.  691. 
(s)  B.  V.  Coney,  8  Q.  B.  D.  at  p.  563. 
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plaintiff  from  a  felonious  act  on  the  part  of  the  defendant  until 
public  justice  has  been  vindicated  by  the  prosecution  of  the 
criminal "  (t).  The  rule  is  based  upon  "  the  duty  imposed  on 
the  injured  person  not  to  resort  to  the  prosecution  of  his  private 
suit  to  the  neglect  ...  of  the  vindication  of  the  public 
law  "  (u).     It  does  not  therefore  apply. 

1.  Where  without  any  default  in  the  plaintiff  prosecution 
of  the  felon  has  become  impossible,  as  by  his  death  or  escape 
from  the  jurisdiction  before  prosecution  was  possible  (v). 

2.  Where  the  felon  has  already  been  brought  to  justice  at 
the  instance  of  some  other  person  injured  by  a  similar 
offence  (x). 

3.  Where  the  action  is  not  against  the  felon  himself,  e.g. 
is  against  a  person  who  has  innocently  acq[uired  stolen 
property  (y). 

4.  Where  the  action  is  not  brought  by  the  person  immedi- 
ately injured  by  the  felony,  e.g.  an  action  by  a  father  for  the 
seduction  of  his  daughter  aggravated  by  a  felonious  act  (z). 

But  "although  this  is  the  rule  it  becomes  a  different 
question  .  .  .  how  it  may  be  enforced  "  (a).  The  objection  cannot 
be  raised  by  the  defendant  himself,  "  he  cannot  be  allowed  to  set 
up  his  own  crime  as  a  bar  to  the  redress  of  the  person  who  sues 
him  in  an  action  "  (&).  "  That  would  be  contrary  to  the  rule 
*  nemo  allegans  suam  turpitudinem  audiendus  est'  "  (c).  But,  if 
a  statement  of  claim  discloses  a  felony,  it  is  apparently  in  the 
power  of  the  Court  to  strike  out  the  whole  or  any  part  of 
the  claim  either  of  its  own  motion  or  on  the  suggestion  of  the 
Crown  (d). 

(t)  Appleby  V.  FranMin,  17  Q.  B.  D.  at  p.  96. 
(tt)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  at  p.  569. 
\v)  Marsh  v.  Keating,  2  01.  &  P.  250 ;  Ex  parte  Ball,  10  Ch.  D,  667. 
(x)  Ex  parte  Ball,  at  p.  674 ;  Dudley,  etc.,  Co,  v.  Spittle,  IJ.  &  H.  14,  ■ 
iy)  White  v.  Spettigue,  13  M.  &  W.  603. 
(z)  Appleby  v.  Franklin,  17  Q.  B.  D.  93. 
(a)  Midland  Insurance  v.  Smith,  at  p.  273. 

(6)  Wells  V.  Abrahams,  L,  R.  7  Q.  B.  at  p.  563;  Boope  v.  D^Avigdor, 
10  Q.  B.  D.  412. 

(c)  Ex  parte  Ball,  at  p.  672. 

(d)  Ex  parte  Ball,  at  p.  671;    Wella  v.  Abralums,  pp.  557,  559,  562; 
Appleby  v.  Franklin,  at  p.  94. 
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B.  Where  the  offence  is  a  misdemeanour  no  such  rule  exists. 
Civil  or  criminal  proceedings  may  be  taken  alone  or  con- 
currently. But,  at  any  rate  in  case  of  an  assault,  the  Court 
may  refuse  to  pass  sentence  while  an  action  is  pending  for  the 
same  offence  (e). 

Mens  rea. — The  bare  commission  of  an  act  which  ordinarily 
comes  within  the  category  of  crimes,  does  not  necessarily  entail 
liability  to  punishment.  This  is  due  to  the  common  law  maxim 
— actus  non  facit  reum  nisi  mens  sit  rea.  "  The  general  rule 
of  law  is  that  a  person  cannot  be  convicted  and  punished  in  a 
proceeding  of  a  criminal  nature  unless  it  can  be  shown  that  he 
had  a  guilty  mind  "  (/). 

This  rule  marks  another  contrast  between  civil  and  criminal 
liability.  In  the  case  of  torts  no  question  of  mens  rea  ordinarily 
arises  (g),  "  the  principle  on  which  actions  are  maintained  is  .  .  , 
compensation  "  (h).  "  If  a  man  rising  in  his  sleep  walks  into  a 
china  shop  and  breaks  everything  about  him,  his  being  asleep  is  a 
complete  answer  to  an  indictment  .  .  .  but  he  must  answer  in 
an  action  for  everything  he  has  broken  "  {i). 

A  more  complete  explanation  of  the  rule  has  been  given  by 
Stephen,  J.  {h).  "  The  full  definition  of  every  crime  contains 
expressly  or  by  implication  a  proposition  as  to  a  state  of  mind. 
Therefore,  if  the  mental  element  of  any  conduct  alleged  to  be  a 
crime  is  proved  to  have  been  absent  in  any  given  case,  the  crime 
so  defined  is  not  committed." 

This  menial  element  varies  in  different  crimes :  in  most 
cases  it  is  marked  in  the  common  law  or  statutory  definition 
of  the  offence  by  one  of  the  words  "feloniously"  "malici- 
ously" "fraudulently"  "negligently"  or  by  the  indication 
of  some  particular  intent  necessary  to  complete  the  offence 
e.g.  abduction  with  intent  to  marry,  assault  with  intent  to 
rob. 

(c)  R.  V.  ilahon,  4  A.  &  E.  573. 
If)  Chisholm  v.  Doulton,  22  Q.  B.  D.  at  p.  739. 
(g)  Cf.,  however,  Quinn  v.  Leathern,  [1901]  A.  C.  at  524. 
{h)  Filliter  v.  Phippard,  11  Q.  B.  366. 

(i)  21  St.  Tr.  1022  (cited  PoUock  on  Torts,  p.  139) ;  Cf.  B.  v.  TolsMf 
518  Q.  B.  D.  at  187. 

(fc)  B.  V.  ToUon,  23  Q.  B.  D.  at  p.  187, 
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In  all  cases,  however,  competent  age,  sanity,  freedom  from 
some  kinds  of  coercion  and  to  some  extent  knowledge  of  fact 
are  essential  to  criminality.  In  their  absence  there  cannot,  as 
a  rule,  be  any  guilty  mind. 

The  two  questions  whether  a  particular  state  of  mind  is  an 
element  of  any  criminal  offence,  and  when  that  is  not  the  case 
whether  there  is  a  total  absence  of  any  mens  rea  are  questions 
entirely  different  and  governed  by  different  considerations  (l). 
Where  a  particular  mens  rea  is  an  essential  element  of  the 
offence  it  must  be  proved  by  the  prosecution,  though  it  may  be 
proved  presumptively  by  evidence  of  facts  from  which  it  may 
be  inferred  (m).  On  the  other  hand,  the  total  absence  of  mens 
rea  by  reason  of  infancy,  insanity,  coercion  or  mistake  is  matter 
of  defence  which  must  be  alleged  and  proved  by  the  accused 
person. 

Thus,  for  example,  a  statute,  in  creating  an  offence  may 
or  may  not  specify  any  particular  mens  rea  as  an  element  of 
the  offence  which  it  creates,  e.g.  it  may  make  a  publican  liable 
to  a  penalty  if  he  (a)  hnowingly  suffers  a  police  constable  on 
duty  to  be  on  his  premises,  or  (5)  supplies  liquor  to  a  constable 
on  duty.  In  the  first  case,  the  prosecution  must  prove  know- 
ledge on  the  part  of  the  publican;  in  the  second  case,  the 
mere  proof  of  the  act  is  prima  facie  sufficient,  and  any  circum- 
stances tending  to  prove  the  absence  of  any  guilty  mind,  e.y, 
ignorance  that  the  person  served  was  a  constable  must,  if  they 
constitute  a  defence,  be  proved  by  the  defendant  (n). 

Age. — (1)  An  infant  under  the  age  of  seven  years  cannot 
be  convicted  of  crime.  There  is  a  conclusive  presumption  that 
he  is  doli  incapax,  incapable  of  discretion. 

(2)  An  infant  between  the  ages  of  seven  and  fourteen  is 
presumed  to  be  without  discretion,  but  the  presumption  may 
be  rebutted  by  evidence  of  his  knowledge  that  he  was  doing 
wrong  (o). 

(0  Bank  of  N.S.  Wales  v.  Piper  (1897),  A.  C.  at  p.  389. 
(m)  See  p.  209. 

(n)  Sherras  v.  De  Rutsen,  [1895]  1  Q.  B.  918.    In  the  case,  however,  of 
statutory  offences  mistake  is  not  always  a  defence  {post,  pp.  10, 11). 
B.  V.  Owen,  4  0.  «SiJ  P.  236. 
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(3)  After  the  age  of  fourteen  there  is  no  longer  any  pre- 
sumption that  an  infant  is  without  discretion  and  he  has  no 
exemption  on  the  ground  of  age(p). 

Sanity. — The  modem  law  is  based  upon  the  answers  of  the 
judges  given  to  the  House  of  Lords  in  McNaghten's  case  {q). 
**  Every  man  is  to  be  presumed  sane  until  the  contrary  is 
proved,  ...  to  establish  a  defence  on  the  ground  of  insanity 
it  must  be  clearly  proved  that  at  the  time  of  the  committing  of 
the  act  the  party  accused  was  labouring  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not  to  know  the  nature  or 
quality  of  the  act  he  was  doing,  or  if  he  did  know  it  that  he  did 
not  know  he  was  doing  wrong." 

As  late  as  1760  it  was  held  that  weakness  of  mind 
afforded  exemption  only  when  the  prisoner  was  "  totally 
deprived  of  his  understanding  .  .  .  and  doth  not  know  what 
he  is  doing  no  more  than  an  infant,  than  a  brute  or  wild 
beast "  (r). 

Between  this  and  the  date  of  McNaghten's  case  the  tendency 
seems  to  have  been  to  make  the  test  the  existence  of  a  capacity 
for  knowing  right  and  wrong  in  the  abstract  (s).  According  to 
the  modem  rule,  however,  the  question  is  not  whether  the 
prisoner  is  from  a  scientific  or  medical  point  of  view  of 
"unsound,  or  deranged  mind,  but  whether  his  derangement  is 
such  as  to  affect  his  "  knowledge  of  right  and  wrong  in  respect 
to  the  very  act  with  which  he  is  charged  "(O*  -^  "^^^  t^^J 
be  of  unsound  mind  and  may  yet  fully  appreciate  the  conse- 
quences and  nature  of  a  particular  act;  on  the  other  hand, 
however,  his  disturbance  of  mind  may  be  such  as  to  affect  his 
power  of  thinking  rationally  on  any  point  (w). 

The  fact  that  a  person  suffers  from  delusions  may  be 
evidence  of  such  a  complete  disturbance  of  mind   but  will 

(p)  By  the  Children  Act,  1908,  special  provisions  are  however  made  as  to 
the  panisbment  of  children  and  young  persons.    See  p.  201. 

(2)  10  CI.  &  Fin.  200. 

(r)  B.  V.  Ferrers,  19  How.  St.  Tr.  886. 

(s)  See  per  Maule,  J.,  10  CI.  &  Pin.  at  p.  2Q5,  and|Jcr  Tindal,  C.J.,  ibid,  at 
p.  210;  R.  V.  Offord,  5  C.  &  P.  168. 

(0  10  CI.  &  Fin.  at  p.  210. 

(u)  Z2.  V.  Davis,  11  Cox,  563. 
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not  exempt  him  from  punishment  "if  he  knew  at  the 
time  of  committing  the  crime  that  he  was  acting  contrary 
to  law  "  (v). 

With  respect  to  delusions  of  fact  under  the  actual  influence 
of  which  a  crime  is  committed,  the  prisoner  "must  be  con- 
sidered in  the  same  situation  as  to  responsibility  as  if  the  facts 
with  respect  to  which  the  delusion  exists  were  real "  (v).  For 
example,  if  A,  acting  under  a  delusion  that  B  is  attempting  his 
life,  kills  B  as  he  supposes  in  self-defence,  he  would  be  exempt 
from  punishment,  but  not  if  his  delusion  was  that  B  had  been 
guilty  of  some  offence  against  his  property  or  character. 

Mere  perversion  of  the  moral  faculties  or  an  uncontrollable 
impulse  to  commit  crime  does  not  in  law  amount  to  insanity. 

Whether  the  prisoner  was  sane  or  insane  when  the  act  was 
committed  ,is  a  question  of  fact  for  the  petty  jury  at  the  trial, 
the  grand  jury  cannot  ignore  a  bill  on  the  ground  of  the  prisoner's 
insanity  (x). 

A  medical  witness  who  has  not  seen  the  prisoner  before  the 
trial  may  be  asked  the  abstract  question  whether  certain  facts 
proved  are  indications  of  insanity,  but  may  not  be  asked 
whether,  from  the  evidence  which  he  has  heard,  he  is  of  opinion 
that  the  prisoner  at  the  time  when  he  did  the  act  was  insane, 
because  this  question  does  not  relate  merely  to  a  matter  of 
science  on  which  an  expert  may  give  evidence  of  his  opinion, 
but  involves  the  determination  of  the  truth  of  the  matters 
deposed  to,  which  it  is  for  the  jury  to  decide  (3/). 

If  upon  the  trial  the  jury  find  that  the  prisoner  did  the  act 
but  was  insane  when  it  was  committed,  they  must  return  a 
special  verdict  to  that  effect  on  which  the  Court  may  make  an 
order  for  his  detention  as  a  criminal  lunatic  during  his  Majesty's 
pleasure  {z). 

So,  also,  if  a  prisoner  on  his  arraignment  appears  insane,  a 
jury  must  be  empanelled  and  sworn  to  try  whether  he  is 
of  sufficient   intellect   to   comprehend  the   proceedings,   and 

{v)  10  Cl.  &  Fin.  209. 

(x)  B.  V.  Hodges,  8  0.  &  P.  195. 

(y)  10  01.  and  Pin.  211,  212.  -  j 

(«)  Trial  of  Lunatics  Act  (1883),  s.  2.  '      "; 
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if  the  jury  find  that  he  is  insane  a  similar  order  may  be 
made  (a). 

Drunkenness,  if  voluntary,  is  of  itself  "  no  excuse  for  crime, 
but  yet  it  is  often  of  very  great  importance  in  cases  where 
there  is  a  question  of  intention "  (&).  Thus,  in  a  case  of 
homicide,  drunkenness  may  be  taken  into  account  in  determin- 
ing whether  a  person  was  excited  by  passion  or  acted  from 
malice  (c),  or  whether  he  was  capable  of  knowing  that  what  he 
was  doing  was  likely  to  inflict  serious  injury  (d)  or  of  forming  the 
intent  necessary  to  constitute  murder.  Moreover,  the  diseases 
which  drunkenness  causes  are  different  things  from  drunken- 
ness and  delirium  tremens  caused  by  drunkenness  may  be  an 
excuse  if  it  causes  insanity  (e). 

Mistake. — Mistake  or  ignorance  of  law  is  no  excme  for  crime. 
*'  The  rule  is  that  ignorance  of  the  law  shall  not  excuse  a  man 
or  relieve  him  from  the  consequences  of  a  crime  "  (/). 

But  mistake  as  to  private  rights  or  ignorance  of  law  may 
negative  the  particular  ttictis  rea  necessary  for  some  offences,  e.g. 
a  bond  fidt  claim  of  right  may  rebut  the  presumption  that  the 
taking  of  property  was  felonious  {g) ;  "  if  a  person  takes  what  he 
believes  to  be  his  own,  it  is  impossible  to  say  that  he  is  guilty 
of  felony  "(A). 

Mistake  of  fact  is  an  excuse  at  common  law  where  the 
accused  acted  under  an  honest  and  reasonable  belief  in  the 
existence  of  a  state  of  things  which  would  have  justified  or 
excused  his  act.     Thus — 

(i)  In  E.  V.  Tohon  (23  Q.  B.  D.  168),  the  prisoner  was  con- 
victed imder  24  and  25  Vict.  c.  100  s.  57  of  bigamy.     The 

(a)  Criminal  Lunatics  Act  (1800),  s.  2 ;  R.  v.  Qovernor  of  Stafford  Prison, 
[1909]  2  K.  B.  81. 

(6)  B.  V.  Cruae,  8  C.  &  P.  641. 

(c)  B.  V.  Thomat,  7  0.  &  P.  817. 

{d)  B.  V.  Meade,  [1909]  1  K.  B,  895.  In  such  cases  there  is  not  a  total 
absence  of  any  mens  rea,  and  therefore  though  the  specific  intent  necessary 
for  murder  is  absent  the  prisoner  may  be  convicted  of  manslaughter. 

(e)  B.  V.  Davis,  14  Cox,  at  p.  664. 

(/)  B.  V.  Mayor  of  Tewkesbury,  L,  R.  8  Q.  B.  at  p.  635.  Not  even  In 
case  of  a  foreigner,  ex  parte  Barronet,  1  E.  &  B, 

(g)  B.  V.  Hale,  3  C.  &  P.  409. 

(h)  B.  V.  Boed,  1  C.  &  M.  306. 
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words  of  the  statute  are  "  Whoever,  being  married,  shall  marry 
any  other  person,"  etc.  The  jury  found  that  at  the  time  of  the 
second  marriage  the  prisoner  in  good  faith  and  on  reasonable 
grounds  believed  her  husband  to  be  dead.  Held,  that  though 
the  statute  did  not  require  any  particular  mens  rm,  e.g.  did  not 
contain  the  word  "  knowingly,"  so  that  jprimd  facie  the  offence 
was  complete,  the  prisoner  might  nevertheless  show  grounds  of 
justification  or  excuse  and  that  her  mistake  was  an  excuse  since 
it  rendered  her  act  neither  legally  nor  morally  wrong. 

(ii)  In  B.  V.  Prince  {L.  B.  2  C.  C.  B.  154),  the  prisoner  was 
convicted  of  abduction  under  s.  55  of  the  same  statute,  the 
words  being  :  "  Whosoever  shall  unlawfully  take  .  .  .  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the 
possession,  etc.,  of  her  father."  The  prisoner  believed  on 
reasonable  grounds  that  the  girl  was  over  sixteen.  Hdd,  that 
this  was  no  defence,  since  his  mistake  was  not  one  which 
rendered  his  act  of  unlawful  taking  justifiable  or  excusable. 
He  might  perhaps  have  been  excused  if  he  had  believed  that 
he  had  the  father's  consent  or  did  not  know  she  was  in  his 
possession.  In  such  cases  he  would  not  know  he  was  doing  an 
act  wrong  in  itself  (i).  But  having  done  a  wrongful  act,  i.e. 
unlawfully  taking  the  girl  from  her  father's  care,  the  very 
act  contemplated  by  the  statute,  he  could  not  set  up  a  legal 
defence  merely  by  proving  that  he  thought  he  was  committing 
a  different  kind  of  offence  {h). 

In  some  statutory  offences,  however,  no  ignorance  or 
mistake  of  fact  can  afford  any  justification  or  excuse.  The 
effect  of  a  statute  may  be  that  a  person  doing  the  prohibited 
act  is  liable  to  punishment  however  innocently  he  may  have 
acted. 

Thus  by  s.  13  of  the  Licensing  Act,  1872,  a  person  who 
"  sells  any  intoxicating  liquor  to  any  drunken  person  "  was 
made  liable  to  a  penalty.  The  object  of  this  Act  was  in  the 
public  benefit  to  prevent  the  sale  of  intoxicants  to  drunken 
persons,  and  it  threw  on  the  publican  the  responsibility  of 
determining  whether  the  person  supplied  was  in  that  condition. 


(i)  Ibid.,  p.  175;  c/.  also  p.  178. 
(fc)  lUd.,  p.  179. 
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He  acted  "  at  his  peril "  and  it  was  therefore  no  defence  that 
he  was  ignorant  of  the  condition  of  the  person  supplied  (l). 

The  onus  is  on  the  prosecution  to  prove  that  a  statute  has 
such  an  effect  (m),  and  this  question  depends  on  the  language 
and  subject-matter  of  the  statute  and  on  the  nature  and  extent 
of  the  penalty  (7j). 

In  B.  V.  Prince  some  of  the  judges  appear  to  have  thought 
that  the  statute  was  one  of  this  class,  and  that  no  mens  rea  was 
necessary.  The  remainder  were  of  opinion  that  even  if  mens 
rea  were  necessary  it  did  exist. 

Will  and  Intention. — Acts  are  said  to  be  loilled  but  conse- 
quences intended  (o).  No  person  is  liable  for  any  occurrence 
which  is  neither  (i),  his  voluntary  act, 'nor  (ii),  the  consequences 
of  his  voluntary  act 

(i)  Involuntary  action  (j?  )  is  action  which  is  not  the  result 
of  a  determination  of  the  will  as  e.g.  movements  caused  by  actual 
physical  compulsion  or  the  movements  of  a  person  in  a  fit  or 
walking  in  his  sleep.    No  involuntary  act  is  a  crime  (q). 

(ii)  Where,  however,  a  person  acts  voluntarily  he  is  prima 
facie  (^sponsible  for  all  consequences  which  are  sufficiently 
connected  with  his  act  to  stand  to  it  in  the  relation  of  effect  to 
cause  (r)  and  which  he  intended  or  must  be  taken  to  have 
intended.  For  accident  he  is  not  responsible,  but  accident 
does  not  include  such  effects  as  he  could  fairly  have  been 
expected  to  contemplate  and  therefore  to  avoid  (s). 

A  party  must  be  considered  in  point  of  law  to  intend  that 
which  is  the  necessary  and  natural  consequence  of  what  he 
does(0.  It  is  on  this  rule  that  the  legal  meaning  of  malice 
depends.  If  a  man  voluntarily  does  an  imlawful  act  from 
which  harm  usually  arises  he  is  deemed  to  intend  to  cause  harm. 

(0  CuTidy  V.  Lecocq,  13  Q.  B.  D.  207 ;  cf.  R,  v.  Bishop,  6  Q.  B.  D.  269. 
(m)  Chisholm  v.  DoulUm,  22  Q.  B.  D.  736. 
(n)  R.  V.  Tolson,  23  Q.  B.  D.,  per  Wills,  J. 
(o)  Aastin's  Jurisprudence,  vol.  i.  p.  423. 
(p)  See  Holland's  Jurisprudence,  p.  93. 
(2)  Stephen's  General  View  of  the  Criminal  Law,  p.  69. 
(r)  As  to  causation,  see  lonides  v.  Universal,  etc.,  Association,  14  C.  B.  N.  S. ; 
and  Met.  Ry.  v.  Jackson,  3  A.  C.  193. 

(s)  See  Holmes  on  the  Common  Law,  p.  94. 
(t)  B.  y,  Earvey,  2  B.  &  C.  at  p.  264. 
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Malice  in  its  ordinary  legal  sense  is  therefore  deemed  to  exist 
whenever  a  wrongful  act  is  done  intentionally  (i.e.  voluntarily) 
without  justification  or  excuse.  "  If  I  give  a  perfect  stranger 
a  blow  likely  to  produce  death,  I  do  it  of  malice  because  I 
do  it  intentionally  and  without  just  cause  or  excuse  "  (u). 

Coercion, — Physical  coercion  prevents  an  act  from  being 
voluntary.  Mere  moral  coercion  however,  i.e.  threats  of  personal 
violence  or  death,  affords  no  defence  for  the  commission  of  a 
criminal  act.  "  The  apprehension  of  personal  danger  does  not 
furnish  any  excuse  for  assisting  in  doing  any  act  which  is 
illegal."     To  this  there  are  only  two  exceptions. 

(i)  Where  rebels  or  rioters  by  fear  of  death  or  instant  bodily 
harm  compel  others  to  take  a  subordinate  part  in  a  disturbance. 
Here  there  is  constructive  physical  compulsion,  physical  force 
being  directly  threatened  and  available  (x). 

(ii)  Where  a  married  woman  commits  a,  felony  other  than 
homicide  [or  robbery]  in  the  presence  and  under  the  coercion 
of  her  husband.  Coercion  is  a  question  of  fact  for  the  jury  (y). 
The  fact  that  she  committed  the  felony  in  the  presence  of  her 
husband  raises  a  presumption  that  she  acted  under  his  coercion, 
but  this  may  be  rebutted  by  evidence  that  she  acted  voluntarily 
or  took  an  independent  part. 

The  mere  fact  of  marriage  raises  no  presumption  of  coercion, 
nor  is  it  any  excuse  that  a  wife  acted  under  her  husband's  order 
if  the  act  was  not  done  in  his  presence  (2;). 

It  is  doubtful  how  far  coercion  is  an  excuse  for  mis- 
demeanours, it  is  at  any  rate  no  defence  in  case  of  acts  connected 
with  the  government  of  the  house,  e.g.  keeping  a  disorderly 
house  (a). 

Motive. — The  motive  for  an  act  may  or  may  not  be  material 
in  determining  its  criminality.  A  motive  is  a  desire  of  attain- 
ing some  object  that  causes  a  determination  of  the  will  to  do 
some  act  by  which  that  object  may  be  attained.    In  some  cases 

(tt)  Brotnage  v.  Prosser,  4  B,  &  C.  at  p.  255. 

(x)  B.  V.  Tyler  d  Price,  8  0.  &  P.  at  p.  619. 

{y)  R.  V.  Cruse,  8  C.  &  P.  641. 

(z)  Brown  v.  Att.-Gen.  for  New  Zealand,  [1898]  A.  0.  at  p.  237. 

(a)  Archbold,  p.  19,  and  authorities  cited. 


i4  Elements  of  the  Criminal  Law 

a  particular  intent  is  an  element  of  the  offence,  and  must  be 
proved.  This  immediate  intent  is  not  necessarily  the  same 
as  motive,  e.g.  if  A  assaults  B  with  intent  to  rob  him,  his 
"ultimate  object  or  secondary  intent "(&)  may  be  to  obtain 
money  for  a  charitable  purpose.  The  fact  that  the  motive 
for  an  act  was  morally  innocent  is  in  general  no  defence.  Thus, 
on  a  charge  of  wilfully  neglecting  a  child  so  as  to  endanger  its 
health  it  is  no  defence  that  the  neglect  was  due  to  an  honest 
disbelief  in  medical  treatment  (c),  nor  on  a  charge  of  publishing 
an  obscene  libel,  is  it  any  defence  that  the  object  was  to  expose 
something  deemed  pernicious  (d). 

The  motive  may,  however,  in  some  cases,  afford  excuse  or 
justification  for  an  act,  e.g.  the  motive  of  self-defence  or  execu- 
tion of  a  duty  («). 

Persons  responsible  for  Crimes — 

1.  Master  and  Servant. — A  servant  who  commits  a  criminal 
offence  at  the  command  of  his  master  is  excusable  if  he  acted 
under  a  hond  Jide  belief  that  the  command  was  one  which  his 
master  could  rightfully  give,  but  not  if  the  command  was  to  do 
an  act  obviously  unlawful  and  vnrongful  (/). 

A  master  is  in  general  not  liable  criminally  for  the  acts  of 
his  servants  done  without  his  command  or  assistance.  This, 
however,  does  not  necessarily  apply  to  statutory  offences. 
Where  an  act  is  absolutely  prohibited  by  statute,  so  that  the 
absence  of  rruns  rea  is  no  defence,  a  master  may  be  criminally 
responsible  for  acts  done  by  his  servant  in  the  course  of  his 
employment,  although  such  acts  were  not  authorized  or  were 
even  prohibited  by  the  master  {g). 

But  "the  condition  of  mind  of  the  servant  is  not  to  be 
imputed  to  the  master  "(A).    In  a  case  therefore  where  the 

(6)  B.  V.  Priiux,  L.  R.  2  C  C.  R.  at  p.  164. 

(c)  B.  V.  Senior,  [1899]  1  Q.  B.  283,  ^wsf,  p.  77. 

\d)  See  230s<,  p.  138. 

(e)  See  ■post,  p.  68. 

(/)  B.  V.  James,  8  C.  &  P.  131. 

{g)  Coppen  v.  Moore,  [1898]  2  Q.  B.  at  p.  312 ;  Pearks,  etc.  v.  Ward,  [1902] 
9  K.  B.  1.  The  same  rule  applies  also  to  nuisance  (B.  v.  Stephens,  L.  R.  1 Q.  B. 
702). 

(*)  Ckishohn  v.  JDouMon,  22  Q.  B.  D.  at  p.  741. 
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offence  created  by  a  statute  was  that  of  negligently  using  a 
furnace,  it  was  held  that  a  master  who  was  not  personally  guilty 
of  any  negligence  could  not  be  convicted  {i). 

2.  The  Sovereign  can  do  no  wrong  and  is  not  amenable  to 
the  jurisdiction  of  the  criminal  courts  of  his  kingdom.  Nor 
(probably)  is  an  ambassador  subject  to  the  jurisdiction  of  the 
courts  of  the  country  to  which  he  is  sent. 

3.  A  corporation  cannot  be  indicted  for  treason,  felony,  or 
misdemeanours  involving  personal  violence  or  offences  for  which 
the  only  punishment  is  imprisonment  or  whipping  {j).  But  a 
corporation  can  be  convicted  and  fined  for  libel  or  nuisance  Qc)  or 
for  the  breach  of  any  duty  imposed  on  it  by  law,  whether  by 
nonfeasance  {I)  or  misfeasance  (m). 

The  Divisions  of  Crime. — Criminal  offences  are  of  two  classes : 

(i)  Indictable  offences,  to  which  the  term  "  crime  "  is  usually 
limited. 

(ii)  Offences  punishable  on  summary  conviction. 

An  offence  may  be  criminal  either  at  common  law  or  by 
statute.  Where  a  statute  declares  any  act  or  omission  to  be 
treason,  felony,  misprision  or  misdemeanour  an  indictment  lies 
in  respect  thereof.  And  even  though  a  statute  does  not  use 
express  terms  describing  the  nature  of  an  offence,  if  it  prohibits 
a  matter  of  public  grievance  or  commands  a  matter  of  public 
convenience  all  acts  or  omissions  contrary  to  the  statute  are 
misdemeanours  at  common  law  and  punishable  by  indict- 
ment unless  that  method  of  procedure  is  excluded  by  the 
statute  {n). 

Felonies  and  Misdemeanours. — Indictable  offences  consist  of 
treasons,  felonies,  misdemeanours,  misprisions  of  treason  and 
felony,  and  attempts  to  commit  felony  or  misdemeanour. 
Treason  seems  to  have  been  regarded  as  an  aggravated  kind  of 

(i)  Ihid. 

\j)  Pearks,  etc.  v.  Ward,  [1902]  2  K.  B.  1;  Eawke  v.  EuUon,  [1909] 
2  K.  B.  93. 

(Jc)  Pharmaceutical  Society  v.  London,  etc.,  Association,  5  A.  C.  869,  870. 

(l)  B.  V.  Birmingham,  etc.,  Ely.,  3  Q.  B.  223 ;  B.  v.  Gt.  North  of  England 
Bly.  Co.,  9  Q.  B.  816, 

(m)  M.  V.  Tyler,  [1891]  2  Q.  B.  588  (review  of  cases). 

{n)  See  B.  V.  Hall,  [1891]  1  Q.  B.  7i7 
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felony  and  is  for  some  purposes  classed  with  felonies,  but  it  is 
distinct  from  ordinary  felonies  in  the  mode  of  trial  and  punish- 
ment. Felonies  were  offences  which,  except  in  the  case  of  petty 
larceny  and  mayhem,  involved  the  punishment  of  death  as  well 
as  forfeiture  of  lands  or  goods.  Forfeitures  for  felonies  were 
abolished  by  the  Forfeiture  Act,  1870,  and  the  punishment  of 
death  now  applies  to  very  few  offences  (o).  To  the  present  day 
the  most  serious  offences  are,  as  a  rule,  felonies,  though  there  are 
many  exceptions  and  the  gravity  of  the  offence  is  of  itself  no 
test. 

The  chief  distinctions  between  felonies  and  misdemeanours 
are — 

1.  Felony  alone  admits  of  accessories  (p.  17). 

2.  To  compound  a  felony  is  a  criminal  offence  (p.  112). 

3.  The  powers  of  arrest  are  wider  in  case  of  felonies 
(p.  162). 

4.  In  felony  the  prisoner  must  be  tried  at  the  bar  (p),  he  is 
given  in  charge  to  the  jury,  and  must  be  present  througliout 
the  proceedings.  The  form  of  the  oath  taken  by  the  jury 
varies  therefore  in  felonies  and  misdemeanours  (p.  183). 

5.  In  felony  the  prisoner  has  a  right  of  peremptorily 
challenging  the  jurors,  who  are  therefore  sworn  singly  (p.  183). 

6.  As  a  general  rule  two  distinct  felonies  cannot  be  tried 
together  (p.  174). 

7.  Felonies  cannot  be  tried  upon  information  (q). 

8.  A  convicted  felon  may  be  ordered  to  pay  compensa- 
tion not  exceeding  £100  for  loss  of  property  caused  by  his 
felony  (r). 

Misprision  of  felony  is  a  common  law  misdemeanour  punish- 
able by  fine  and  imprisonment.  It  consists  in  the  bare  con- 
cealing or  procuring  the  concealment  of  a  felony  known  to 
have  been  committed,  without  any  such  assistance  or  privity  as 
would  make  the  accused  an  accessory. 

Misprision  of  Treason  consists  in  the  bare  concealment  of 

(o)  Post,  p.  197. 

(p)  R.  V.  St.  George,  9  C  &  P.  483 ;  B.  v.  Lovett,  ibid.  462. 

(q)  See  post,  p.  164. 

(r)  Forfeiture  Act,  1870,  s.  4. 
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treason.  It  is  a  common  law  misdemeanour  punishable  by 
imprisonment  and  forfeiture,  and  is  not  affected  by  the  Forfei- 
ture Act,  1870  (p.  200). 

Attempts. — The  mere  intent  to  commit  an  offence  is  not 
indictable  except  in  the  case  of  treason,  but  any  actual  attempt 
to  commit  a  felony  or  misdemeanour  is  a  misdemeanour  at 
common  law.  Attempts  to  murder  are  made  felonies  by 
statute  (s) ;  attempts  to  commit  certain  offences  are  also 
punishable  under  particular  statutes. 

An  attempt  to  commit  an  offence  is  any  act  done  with 
intent  to  commit  that  offence,  and  forming  part  of  a  series  of 
acts  which  would  constitute  its  actual  commission  unless  inter- 
rupted (t).  The  act  or  omission  must,  however,  be  immediately 
connected  with  the  offence,  so  that  it  would  have  been  an 
actual  cause  of  the  offence,  "all  acts  done  for  the  purpose  of 
committing  a  crime  are  not  attempts,  for  they  may  be  merely 
acts  of  preparation  "  (u).  But  "  if  the  actual  transaction  has 
begun,  which  would  have  ended  in  the  crime  if  not  interrupted, 
there  is  clearly  an  attempt  to  commit  the  crime  "  (v).  Thus, 
merely  to  buy  a  box  of  matches  for  the  purpose  of  firing  a  rick 
is  an  act  of  preparation,  but  to  go  to  the  rick  and  strike  a  match 
for  that  purpose  is  an  attempt. 

But  it  is  no  defence  that  it  was  physically  impossible  to  com- 
plete the  offence.  A  person  therefore  who.  puts  his  hand  into  a 
pocket  with  intent  to  steal,  can  be  convicted  of  an  attempt 
though  the  pocket  is  empty  {x). 

Parties  to  a  Crime 

A.  Felonies. — A  person  may  be  implicated  in  a  felony  eithei* 
as  a  principal  or  as  an  accessory. 

A  principal  of  the  first  degree  is  the  actual  perpetrator  of 
the  felony.     A  person,  however,  who   employs  an  innocent 

(s)  OSences  against  the  P«rson  Act,  1661,  ss.  11-15. 
{t)  See  Stephen's  Digest,  Art.  49,  approved  in  B,  V.  Lirmeker,  [1906] 
2  K.  B.  at  p.  104. 

{U)  Ibid.,  but  see  R.  v.  White,  [1910]  2  K.  B.  124. 

(v)  R.  V.  Cheeseman,  L.  &  C.  140. 

(x)  R.  V.  Ring,  17  Cox,  491;  R,  y.  ColUns,  9  Cox,  497, 

E.C.L.  2 
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agent  is  liable  as  a  principal  of  the  first  degree  although  he 
is  not  actually  present  at  the  completion  of  the  transaction, 
and  does  notliing  with  his  own  hands.  "  If  a  man  does  by  an 
innocent  agent  an  act  which  amounts  to  a  felony,  the  employer 
and  not  the  innocent  agent,  is  the  person  accountable  for 
that  act "  (y). 

If,  however,  the  agent  is  aware  of  the  nature  of  the  act, 
then,  unless  he  acts  merely  in  order  to  detect  and  punish  his 
employer  (2),  he  is  a  principal  in  the  first  degree,  and  the 
employer,  if  absent,  is  an  accessory  before  the  fact. 

A  principal  of  the  second  degree  is  one  who  is  present  at  the 
commission  of  the  felony  and  aids  and  abets  (a)  its  commission. 

Mere  presence  at  the  commission,  though  if  unexplained,  it 
may  be  some  evidence  of  aiding  and  abetting,  is  not  in  itself 
sufficient.  "  There  must  be  some  participation  in  the  act  .  .  . 
although  a  man  is  present  whilst  a  felony  is  being  committed, 
if  he  takes  no  part  in  it  and  does  not  act  in  concert  with  those 
who  commit  it  he  will  not  be  a  principal  in  the  second  degree 
merely  because  he  does  not  endeavour  to  prevent  the  felony  or 
apprehend  the  felon  "  (b). 

If,  therefore,  one  of  a  gang  of  poachers  assaults  a  game- 
keeper in  order  to  effect  their  common  purpose,  this  is  an  assault 
by  all ;  but  if  one  afterwards  returns  to  rob  him,  that  one  alone 
can  be  convicted  of  robbery  (c). 

Presence  may  be  actual  or  constructive.  A  person  is  con- 
structively present  if  he  is  near  enough  to  give  assistance  and 
intends  if  necessary  to  give  assistance  towards  the  common 
criminal  purpose  (d). 

An  accessory  before  the  fact  is  one  who  being  absent  when 
the  felony  is  committed  actively  counsels,  procures,  commands, 
or  abets  its  conmussion. 

(y)  JR.  V.  BUesdaU,  2  C.  &  K.  765 ;  cf.  R.  v.  Clifford,  2  C.  &  K.  202 ;  B.  v. 
Butcher,  8  Gox,  G.  C.  77 ;  R.  v.  Michael,  9  C.  &  P.  856. 

(f)  R.  V.  Bannen,  1  0.  &  K.  245. 

(a)  R.  V.  Con^,  8  Q.  B.  D.  p.  584 ;  c/.  also  R.  y.  Swindall,  2  C.  &  K.  230. 

(6)  R.  V.  Ccmey,  at  p.  689. 

(c)  R.  V.  Hawkins,  8  C.  &  P.  892 ;  R.  v.  EdmeadBt  ibid,  890 ;  R,  v.  Whithome, 
ibid.  394. 

{d)  R.  V.  Manners,  7  C.  &  P.  801. 
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To  make  a  man  an  accessory  "  there  must  be  some  sort  of 
active  proceeding  on  his  part.  He  must  incite  or  procure  or 
encourage  the  act "  (e).  Where,  therefore,  A  and  B,  having 
quarrelled,  agreed  to  fight  and  deposited  a  sum  of  money  with 
C  as  a  stake,  it  was  held  that  C  was  not  an  accessory  merely 
because  of  holding  the  stake,  there  being  no  evidence  that  he 
"  engaged  the  two  men  to  fight,  or  assisted  or  counselled  them 
toit"(/). 

There  can  be  no  accessory  unless  a  felony  is  actually  com- 
mitted, but  soliciting  and  inciting  a  person  to  commit  a  felony 
is  a  common  law  misdemeanour  (g).  So  also  is  even  an  attempt 
to  solicit  (5')  as  e.g.  where  A  sends  to  B  a  letter,  which  B  does 
not  read,  inciting  him  to  commit  a  felony  Qi). 

Soliciting  or  endeavouring  to  persuade  any  person  to  commit 
murder  is  punishable  by  penal  servitude  for  ten  years  under 
s.  4  of  the  Offences  against  the  Person  Act,  1861. 

A  person  who  instigates  an  unlawful  act  is  answerable  for 
all  that  ensues  upon  the  execution  of  the  act  instigated,  e.g. 
(1)  if  A  instigates  B  to  rob  C  and  B  in  order  to  efiect  his  purpose 
kills  C,  A  is  an  accessory  before  the  fact  to  the  murder ;  (2)  if 
A  instigates  B  to  give  poison  to  C  to  make  him  sick,  and  C 
dies,  A  is  accessory  before  the  fact  to  the  manslaughter  (i). 
So  also  A  is  liable  if  the  act  or  offence  is  committed  by  means 
different  from  those  counselled  {k),  though  he  is  not  liable  if  a 
totally  different  act  is  committed. 

An  accessory  after  the  fact  is  one  who,  with  knowledge  that 
a  felony  has  been  committed,  receives,  comforts,  or  assists  the 
felon  in  order  to  hinder  his  apprehension,  trial,  or  punishment. 
Merely  suffering  a  felon  to  escape  or  failing  to  disclose  or 
give  evidence  of  the  felony  is  not  sufficient:  to  make  a 
person  an  accessory  some  act  must  be  done  to  assist  the  felon 
personally  {I). 

(c)  JR.  V.  Taylor,  L.  B.  2  C.  0.  B.  at  p.  148. 
(/)  Ihid. 

{g)  B.  V.  Gregory,  L.  R.  1  C.  0.  R.  77. 
(h)  B.  V.  Bansford,  13  Cox,  9. 
(i)  B.  V.  Gaylor,  D.  &  B.  at  p.  291. 
(&)  Sea  Archbold,  p.  1443. 
{I)  B.  V,  Chappie,  9  0.  &  P.  365. 
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A  wife  cannot  be  convicted  of  this  offence  in  respect  of 
assistance  given  to  her  husband  (m). 

A  principal  of  the  second  degree  or  an  accessory  of  either 
kind  is  guilty  of  a  substantive  felony  and  may  be  indicted,  tried, 
and  convicted  either  with  the  principal  of  the  first  degree  or 
separately  At  common  law  accessories  could  be  tried  only  with 
or  after  the  conviction  of  the  principal,  but  by  the  Accessories 
Act,  1861,  an  accessory,  whether  before  or  after  the  fact,  may 
be  tried  and  convicted  as  for  a  substantive  felony  whether  the 
principal  shall  or  shall  not  have  been  previously  convicted  or 
shall  or  shall  not  be  amenable  to  justice. 

Principals  of  both  degrees,  and  accessories  before  the  fact  are 
punishable  to  the  same  extent.  Accessories  after  the  fact  are 
liable  to'  imprisonment  for  two  years  Qi.  I.)  unless  some  greater 
or  other  punishment  is  provided  by  statute. 

B.  Offences  other  than  felonies. — The  distir'  ,q  between 
principals  and  accessories  applies  only  to  felonies. 

In  treason  all  who  in  felony  would  be  accessories  are 
principals. 

In  misdemeanours  and  offences  punishable  on  summary  con- 
viction all  who  would  in  a  felony  be  accessories  before  the  fact 
are  considered  principals;  those  concerned  after  the  fact  are 
not  punishable  unless  they  commit  some  specific  offence  such 
as  obstructing  arrest. 

By  s.  8  of  the  Accessories  Act,  1861,'' whoever  aids,  abets, 
counsels  or  procures  the  commission  of  any  misdemeanour  is 
liable  to  be  tried  and  punished  as  a  principal  offender. 

(m)  B,  T.  Goode,  1  C.  &  £.  18& 


CHAPTER  II 

OFFENCES  AGAINST  PEOPEETY   AND   POSSESSION 

The  term  property  is  used  in  the  sense  of  (i)  the  right  of 
ownership,  (ii)  things  which  are  the  subject  of  ownership. 
Throughout  the  present  chapter  it  is  used  in  the  first  of  these 
meanings. 

Whether  a  person  has  or  has  not  the  property  in  anything 
is  a  question  of  law  and  depends  on  the  existence  of  something 
recognized  in  law  as  a  title,  i.e.  some  fact  or  event  which  as  a 
legal  consequence  gives  him  the  right  of  ownership. 

Possession  exists  whenever  physical  control  is  exercised  over 
a  corporeal  thing  with  the  intention  and  for  the  purpose  of 
excluding  all  other  persons  from  its  use  and  enjoyment.  As  a 
general  rule  this  is  a  simple  question  of  fact ;  in  some  cases, 
however,  a  person  is,  by  construction  of  law,  considered  to  have 
possession  of  a  thing  over  which  he  has  no  actual  physical  control. 

Thus,  for  example,  a  person  has  constructive  possession — 

(i)  Whenever  he  has  entrusted  a  thing  to  his  servant.  In 
such  cases  the  physical  control  of  the  servant  is  termed  custody 
and  the  rights  and  liabilities  attaching  to  possession  belong  to 
the  master  {a). 

(ii)  Whenever  a  thing  is  with  his  knowledge  or  sanction  in 
any  place  of  which  he  has  possession  as  e.g.  the  till  of  his  shop  (h). 

Possession  is  entirely  distinct  from  property  and  either  may 
exist  without  the  other,  thus  when  an  article  is  stolen  though 
the  thief  has  possession  the  owner  retains  the  property. 

Possession  gives  the  possessor  the  right  to  possess  against 
every  one  but  the  true  owner.  Ownership  gives  the  owner  right 
to  possess  against  the  whole  world  unless  (i)  he  has  conceded 

(o)  Cf.  B.  V.  Rogers,  L.  B.  1  0.  0.  R.  136. 

(6)  See  also  South  Staffordshire  Water  Co,  v.  Sharman,  [1896]  2  Q.  B.  44. 
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the  nght  to  possess  to  some  one  else,  as  on  a  bailment  of  letting 
for  hire  or  of  pledge  (c),  or  (ii)  the  right  to  possess  is  given  to 
some  one  else  by  law,  as  in  cases  of  lien. 

Lai'ceny  is  *'  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  personal  goods  of  another,  from  any 
place,  without  any  colour  of  right,  with  a  felonious  intent  to 
convert  them  to  the  taker's  own  use  .  .  .  without  the  consent 
and  against  the  will  of  the  owner "  (d).  Simple  larceny  is  a 
felony  punishable  by  5  years  penal  servitude. 

Indictment. — Suffolk,  to  wit :  The  jurors  for  our  lord  the 
King  upon  their  oath  present,  that  J.S.,  on  the  first  day  of 
June,  in  the  year  of  our  Lord  1911,  three  pair  of  shoes,  of  the 
goods  and  chattels  of  one  J.N.,  feloniously  did  steal,  take,  and 
carry  away,  against  the  peace  of  our  lord  the  King,  his  crown 
and  dignity. 

What  can  he  the  subject  of  larceny — Goods  and  Chattels. — 
At  common  law  larceny  is  only  possible  of  a  thing — 

1.  Corporeal  and  moveable. 

2.  The  subject  of  possession  and  property. 

3.  Of  some  value. 
This  rule  excludes — 

1.  Things  real  or  savouring  of  the  realty  as  lands  or  houses 
and,  by  analogy,  even  the  title  deeds  of  realty. 

2.  Things  which  adhere  to  the  freehold  as  trees,  crops,  fixtures 
and  materials  of  buildings.  These,  while  still  attached  to  the 
land,  are  not  possessed  or  owned  separately  from  the  land  and 
have  no  independent  existence  as  chattels.  They  may  even  at 
common  law  become  the  subjects  of  larceny  after  sevei'ance  from 
the  land.  But  if  severed  and  taken  away  by  a  wrongdoer  he 
can  be  indicted  for  larceny  only  where  the  severing  and  taking 
did  not  form  one  contimwus  transaction.     Hence  (1)  if  A  digs 

(c)  A  bailment  is  a  delivery  of  goods  on  any  condition  or  trust.  It 
transfers  to  the  bailee  a  •'  special  property  in  or  right  of  possession  "  of  the 
goods,  and  imposes  on  him  an  obligation  to  deal  with  the  goods  in  accordance 
with  the  terms  of  the  bailment.  As  a  general  rule  a  contract  express  or 
implied,  accompanies  a  bailment,  but  a  person  may  be  a  bailee  although  from 
some  specisJ  cause  such  as  infancy  the  contract  is  invalid  {B.  v.  Macdonaldf 
15  Q.  B.  D.  323). 

{d)  B.  V.  MiddUtcn,  L.  R.  2  C.  C.  R.  at  p.  46. 
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his  potatoes  and  B  feloniously  takes  them  B  is  guilty  of  larceny ; 
(2)  if  B  digs  and  at  once  takes  away  A's  potatoes  he  is  not 
guilty  of  larceny  at  common  law ;  (3)  if  B  digs  A's  potatoes  and 
for  any  reason  abandons  possession  of  them,  but  afterwards  with 
a  fresh  intention  comes  back  and  takes  them,  he  is  guilty  of 
larceny  because  on  his  abandonment  the  potatoes  came  into 
the  constructive  possession  of  the  owner  as  chattels  (e). 

Water  can  at  common  law  be  the  subject  of  larceny  if  it  has 
been  reduced  into  possession,  e.g.  when  it  is  in  the  pipes  of  a 
water  company  (/).  The  same  applies  to  gas  taken  from  a 
company  supplying  it  {g). 

(3)  Choses  in  action  are  not  the  subjects  of  larceny  at  common 
law,  not  being  corporeal  nor  capable  of  possession.  Nor  are  docu- 
ments which  are  merely  evidence  of  choses  in  action,  such  as 
bills,  notes  and  cheques,  the  subjects  of  larceny  at  common  law. 
"  As  a  right  cannot  be  the  subject  of  larceny  neither  is  the 
paper  which  is  the  evidence  of  it "  {h).  But  a  document  which 
is  evidence  of  title  to  personal  chattels,  such  as  a  pawn-ticket, 
is  the  subject  of  larceny  at  common  law  {%). 

And  though  choses  in  action  cannot  be  described  in  an  in- 
dictment as  goods  and  chattels  a  person  may  be  charged  and 
convicted  of  the  larceny  of  a  piece  of  paper  (/ ). 

(4)  Animals. — Living  animals  ferae  naturae,  while  in  the 
enjoyment  of  their  natural  liberty  are  not  the  subjects  of 
property.  An  indictment  for  the  larceny  of  such  an  animal 
must  allege  that  it  "  was  either  dead  or,  if  alive,  that  it  was  re- 
claimed, or  in  captivity,  or  reduced  into  possession  "  {k).  The 
rules  as  to  whether  they  have  become  personal  chattels  and  the 
subjects  of  larceny  are  as  follows  : — • 

(A)  If  actually  reduced  into  possession  or  reclaimed  or  in 
captivity  they  are   the  subjects  of  larceny,  e.g.  pigeons  so  far 

(e)  R.  V,  Townley,  L.  R.  1  G.  0.  B.  at  p.  318.    Loss  of  physical  possession 
does  not,  however,  necessarily  amount  to  abandonment,  post,  p.  24« 
(/)  Ferens  v.  O'Brien,  11  Q.  B.  D.  21.  - 

\g)  B.  V.  Firth,  L.  R.  1  0.  C.  R.  172. 
\h)  B.  V.  Watts,  Dears,  at  p.  335. 
(i)  B.  V.  Morrison,  Bell  C.  C.  at  p.  158. 
ij)  B.  V.  Perry,  1  0.  &  K,  725 ;  B.  v.  Mead,  4  0.  &  P.  535. 
(A)  B.  V.  Boe,  11  Cox  at  p.  557. 
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tame  as  to  roost  in  boxes  provided  for  them  (Z),  or  partridges, 
pheasants,  etc.,  hatched  by  hens,  reared  in  a  coop  and  being  at 
the  time  of  taking  tame  and  under  the  protection  of  a  hen  (m). 
Eggs  of  birds  ferae  naturae  are  not  the  subjects  of  larceny  if 
taken  directly  from  the  wild  nests,  but  they  are  if  they  have  been 
reduced  into  possession,  e.g.  by  removal  to  hatching  pens  (n). 

(B)  If  killed  upon  the  soil  they  become  the  absolute 
property  of  the  owner  of  the  soil  and,  if  killed  by  him,  are 
at  once  the  subject  of  larceny  (o).  But  if  killed  upon  the  soil 
of  A  by  B,  a  trespasser,  then — 

i.  If  the  killing  and  taking  form  one  continuous  trans- 
action there  is  no  larceny, 
ii.  If  there  is  an  interval   during  which  B  abandons 
possession  the  subsequent  taking  can  be  larceny. 

Thus  A  wrongfully  killed  rabbits  on  the  land  of  B  and  hid 
them  in  a  ditch  intending  to  recover  them  later.  He  came 
back  in  a  few  hours  and  removed  them.  Held,  that  the  taking 
and  removal  formed  one  continuous  transaction.  The  mere 
cessation  of  physical  custody  was  not  sufi&cient  to  amount  to  an 
abandonment,  there  being  in  fact  no  intention  to  abandon  posses- 
sion and  no  resumption  of  possession  by  the  owner  of  the  soil  (^). 

The  above  rules,  however,  apply  with  certain  exceptions  only 
to  animals  useful  for  food  and  not  to  base  animals  such  as 
ferrets,  though  tame  and  saleable  {q). 

Animals  domitae  naturae  are  the  subjects  of  larceny  at 
common  law  if  kept  for  labour  or  food,  but  not  base  animals  as 
dogs  and  cats. 

5.  Things  which  have  not  or  cannot  have  an  owner  or 
possessor,  as  the  body  of  a  human  being,  unless  it  is  an 
anatomical  specimen ;  or  things  abandoned  by  their  owner,  or 
lost  so  that  the  owner  cannot  be  found. 

6.  Things  of  no  value. — To  maintain  an  indictment  the  thing 

(0  B.  V.  Brookt,  4  C.  &  P.  131 ;  Cheafor's  Case,  2  Den.  361. 
(m)  R.  V.  Cory,  10  Cox,  23 ;  B.  v.  Shickle,  L.  R.  1  C.  C.  R.  158. 
(n)  B.  V.  Stride  d  Millard,  [1908]  1  K.  B.  617. 
(0)  Blades  v  Eiggs,  11  H.  L.  C.  621. 

( jj)  JB.  V.  Townley,  L.  R.  1  0.  C.  R.  315 ;  c/.  R.  v.  Fetch,  U  Cox,  116. 
(2)  B.  V.  Searing,  R.  &  R.  350.     See  also  Eannam  v.  Mochett,  2  B.  &  C. 
934. 
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need  not,  however,  be  of  the  value  of  the  smallest  coin  (r),  it  is 
Bufl&cient  if  it  is  of  the  slightest  possible  value  to  the  owner,  e.g. 
a  mere  memorandum  (5).  Before  1827  the  value  of  the  goods 
was  material  owing  to  the  distinction  between  petty  larceny,  i.e. 
goods  worth  less  than  12c?.,  and  grand  larceny.  Now,  the  value 
need  not  be  stated  unless  it  is  of  the  essence  of  the  offence. 

The  Larceny  Act,  1861,  widely  extended  the  common  law 
rules  as  to  what  could  be  the  subject  of  larceny,  and  created  a 
number  of  statutory  larcenies,  of  which  the  following  are  the 
most  important : — To  steal  or  fraudulently  destroy  documents  of 
title  to  land,  felony  {p.  s.  5  yrs.),  s.  28.  To  steal,  or  cut,  sever, 
or  break  with  intent  to  steal  materials  of  buildings  and  fixtures, 
felony  {punishahle  as  simple  larceny),  s.  31.  To  steal  or  sever 
with  intent  to  steal  ore  of  any  metal  or  coal  from  a  mine,  felony 
(imp.  2  yrs.  h.  I.),  s.  38.  To  steal,  or  destroy,  or  damage  with 
intent  to  steal  (1)  trees  and  shrubs  (a)  in  gardens,  pleasure 
grounds,  etc.,  to  the  value  of  11. ;  (b)  elsewhere  to  the  value  of 
51.,  felony  (punishable  as  simple  larceny),  s.  32 ;  (2)  fruits  and 
vegetable  productions  in  a  garden  or  pleasure  ground  (1st  offence, 
6  mos.  h.  I.  on  summary  conviction  ;  2nd  offence,  felony,  punish- 
able as  simple  larceny),  s.  36.  To  steal  or  fraudulently  destroy 
or  cancel  (1)  bonds,  biUs  or  valuable  securities,  felony  (punish- 
able as  larceny  of  a  chattel  to  the  same  value),  s.  27  ;  (2)  wills  or 
codicals,  felony  (p.  s.  life),  s.  29 ;  (3)  records  or  other  legal 
documents,  felony  (p.  s.  5  yrs.),  s.  30.  Larceny  of  dogs,  s,  18, 
and  other  birds  or  beasts  ordinarily  kept  in  confinement  or  for 
domestic  purposes,  but  not  the  subject  of  larceny  at  Common 
Law,  s,  2  (1st  offence,  6  mos.  h.  I.  on  summary  conviction ;  2nd 
offence,  misdemeanour,  dogs,  18  mos.  h.  I.,  other  animals,  12  mos. 
h.  I.).  Larceny  of  deer,  hares  and  rabbits  (post,  p.  143). 
Feloniously  did  (1)  steal  (2)  take  (3)  and  carry  away — 
(i)  The  particular  mens  rea  required  for  larceny  is  the  animus 
furandi.  The  taking  must  be  with  felonious  intent,  i.e.  an 
intent  without  any  colour  of  right  to  deprive  the  owner 
permanently  of  his  property.    This  is  a  question  for  the  jury  (t). 

(r)  R.  V.  Morris,  9  C.  &  P.  349. 

(s)  R.  V.  Bingley,  5  C.  &  P.  602. 

(t)  B.  V.  Famborough,  [1895]  2  Q.  B.  483. 
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Felonious  intent  may  be  negatived  by  the  fact  that  the 
prisoner  acted  under  a  bond  fide  claim  of  right  (u),  even  though 
his  claim]was  based  upon  a  mistake  of  law  (x).  Thus,  A  bought 
at  auction  a  bureau  in  which  he  afterwards  discovered  in  a 
secret  drawer  some  money  which  he  appropriated.  This  was  no 
larceny  if  he  "  had  reason  to  believe  that  he  bought  the 
contents  of  the  bureau,  if  any,  and  consequently  had  a  colour 
of  right  to  the  property  "  (y).  So,  also,  where  a  creditor  forced 
his  debtor  to  pay  by  assaulting  him,  it  was  held  that  he  could 
not  be  convicted  for  robbery,  there  being  no  animus  furandi  (z). 

(ii)  The  intent  must  be  to  deprive  the  owner  permanently 
of  his  property  in  the  chattel.     Thus — 

A  had  charge  of  B's  warehouse.  C  supplied  B  with  bags  which 
he  brought  and  put  in  a  particular  place,  calling  later  to  receive 
payment.  A,  acting  under  an  arrangement  made  with  C,  took 
bags  for  which  B  had  paid,  and  put  them  in  the  place  where  0 
usually  put  the  bags  not  paid  for,  with  intent  that  C  should 
receive  payment  again  for  them.  Held,  that  A  was  guilty  of 
larceny  and  that  C  was  an  accessory  before  the  fact  (a). 

A,  being  in  the  employment  of  B,  a  tanner,  took  dressed 
skins  and  placed  them  with  others  dressed  by  himself  with 
intent  to  receive  higher  payment  for  his  work.  Held,  that  A 
was  not  guilty  of  larceny,  because  his  offence  consisting  in 
merely  the  wrongful  borrowing  of  a  thing  which  he  intended 
to  return  (h).  In  the  first  case,  the  owner  was  not  to  get  back 
his  bags  except  by  paying  the  full  value  ;  in  the  second  case,  he 
was  merely  to  pay  a  higher  amount  for  work  done  on  the 
skins. 

To  constitute  larceny  there  must  be  "  the  intention  to  take 
not  a  particular  temporary  but  an  entire  dominion  over  the 

(u)  R.  V.  Wade,  11  Cox,  549. 

(s)  R.  V.  Hall,  3  C.  &  P.  409.  ' 

(y)  Merry  v.  Oreen,  7  M.  &  W.  623. 

(«)  R.  V.  Hemmings,  4  F.  &  F.  But  in  snoh  a  case,  though  an  honest 
claim  of  right  negatives  the  particular  mens  rea  required  for  larceny,  it  does 
not  negative  the  existence  of  a  mens  rea  sufficient  for  a  conyiction  for  an 
assault  (R.  v.  Boden,  1  C.  &  K.  895). 

(a)  R.  V.  Manning,  Dears.  21 ;  c/.  R.  v.  Hall,  2  C.  &  K.  947. 

(6)  R.  V.  Holloway,  2  C.  &  K.  942 ;  B.  v.  Poole,  D.  &  B.  345.  But  c/.  B,  v. 
Richards,  1  C.  &  K.  532. 
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chattel "  (c).  Thus  if  A  steals  property  from  B  and,  in  order 
to  carry  it  away,  takes  from  B's  stables  a  horse,  which  he 
subsequently  turns  loose.  A  is  not  guilty  of  larceny  of  the 
horse  {d). 

(iii)  It  is  not  necessary  that  the  person  from  whom  the  goods 
are  taken  should  have  the  absolute  property  in  them,  it  is 
sufficient  that,  as  against  the  taker,  he  has  a  "  special "  property, 
i.e.  the  right  to  possess.  Thus,  goods  can  be  stolen  from  a  thief 
or  finder  (e),  and  even  the  owner  of  goods  may  be  guilty  of 
larceny  by  wrongfully  retaking  goods  from  a  person  who  has  a 
right  to  possession  against  him  (/). 

(iv)  Though  there  must  be  a  conversion  to  the  use  of  the 
taker,  yet  it  is  not  necessary  that  he  should  derive  any  imme- 
diate pecuniary  benefit  from  the  taking.  Thus  it  was  held 
larceny — (i)  Where  a  postman,  having  made  a  mistake  in 
sorting,  destroyed  a  letter  in  order  to  avoid  incurring  a 
penalty  (5').  (ii)  Where  a  servant  by  a  trick  obtained  from 
a  post  office  and  destroyed  a  letter  sent  by  her  mistress  which 
she  thought  would  prevent  her  from  getting  another  situa- 
tion Qi).  (iii)  Where  A,  in  order  to  screen  his  accomplice  B, 
destroyed  property  belonging  to  C  (i),  which  was  the  subject- 
matter  of  the  charge  against  B. 

(v)  The  felonious  intent  must  exist  at  the  time  of  taking. 
If  the  original  taking  of  possession  was  rightful  no  subsequent 
conversion  or  appropriation  is  larceny  at  common  law.  A 
bailee  could  not,  therefore,  be  convicted  of  larceny  at  common 
law.  For  example,  if  a  tradesman  in  the  ordinary  course  of  his 
business,  and  without  any  felonious  intent,  received  an  article 
which  he  subsequently  appropriated  he  could  not  be  convicted 
of  larceny  {k). 

For  the  same  reason  a  joint  tenant,  tenant  in  common,  or 

(c)  R.  V.  Thurbom,  2  C.  &  K.  at  p.  833. 

(d)  B.  V.  Crump,  1  C,  &  P.  658. 

(e)  B.  V.  Swinson,  64  J.  P.  72. 

(/)  See  p.  22 ;  B.  v.  Wilkinson,  R.  &  R.  470 ;  B.  v.  Webster,  L.  &  C.  77, 

(g)  B.  V.  Wynn,  2  C.  &  K.  859. 

(h)  B.  V.  Jcmes,  2  C.  &  K.  286. 

(i)  B.  V.  Cabbage,  R.  &  R.  292. 

(k)  B.  Y.  Thristk,  2  G.  &  K.  842.    As  to  the  present  law,  see  p.  31. 
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partner  could  not  commit  larceny  of  the  joint,  common,  or 
partnership  property. 

But  by  s.  1  of  the  Larceny  Act,  1868,  a  partner  or  one  of 
two  or  more  beneficial  owners  of  any  property  may  be  indicted 
for  any  larceny  or  embezzlement  as  if  no  such  joint  interest 
existed. 

So,  also,  since  the  possession  of  husband  and  wife  was  the 
same  at  common  law,  neither  could  commit  larceny  of  the 
other's  property. 

But  by  s.  12  of  the  Married  Women's  Property  Act,  1882, 
a  husband  may  be  indicted  for  stealing  the  separate  property  of 
the  wife,  provided  that  the  taking  occurs  while  he  is  living 
apart  from  her  or  when  leaving  or  about  to  leave  her.  And  by 
8. 16  a  "wife  may  under  the  same  circumstances  be  indicted  for 
larceny  of  her  husband's  property  (I). 

But  if  the  original  taking  was  wrongfvX — though  not  criminal 
— the  subsequent  conversion  is  even  at  common  law  a  larceny. 
Thus  A  in  driving  away  a  flock  of  sheep  unknowingly  drove 
with  it  a  lamb  belonging  to  another  person,  but  afterwards,  on 
discovering  his  mistake,  he  sold  the  lamb,  denied  having  done 
so  and  appropriated  the  money.  Hdd,  that  he  was  guilty  of 
larceny  because  his  original  act  of  taking  possession,  though 
not  criminal,  was  yet  wrongful  as  being  a  trespass,  "  If  the 
original  possession  be  wrongful,  though  not  felonious,  and  then  a 
man  disposes  of  the  chattel  animo  furandi  it  is  larceny  "  (w). 

Larceny  of  Goods  found. — "  If  a  man  find  goods  that  have 
been  actually  lost,  or  are  reasonably  supposed  by  him  to  have 
been  lost,  and  appropriates  them  with  intent  to  take  the  entire 
domain  over  them,  really  believing  when  he  takes  them  that 
the  owner  cannot  be  found,  it  is  not  larceny.  But  if  he  has 
taken  them  with  like  intent,  though  lost  or  reasonably  supposed 
to  be  lost  but  reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny  "  {n). 

To  prevent  the  taking  from  amounting  to  larceny — 

(i)  The  goods  must  be  lost  or  reasonably  supposed  to  be 

(I)  See  B.  V.  James,  [1902]  1  K.  B.  540. 

\m)  R.  V.  Biley,  Dears.  149. 

(n)  B.  V.  Thurbom,  2  C.  «&  K.  at  p.  839 ;  cf.  B.  v.  Mortimer,  1  Or.  App.  R,  24. 
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lost.  "  There  is  a  clear  distinction  between  property  lost  and 
property  mislaid,  put  down  and  left  by  mistake  .  .  .  under 
circumstances  which  would  enable  the  owner  to  know  the  place 
where  he  had  left  it  and  to  which  he  would  naturally  return  for 
it,"  as  e.g.  where  left  in  a  shop  by  a  customer  (o)  or  on  a  stall 
in  a  market  (p). 

(ii)  The  finder  must  neither  know,  nor  have  reasonable 
means  of  knowing  the  owner,  nor  believe  that  the  owner  can 
be  found.  "  Goods  which  do  fall  within  the  category  of  lost 
goods  may  be  taken  and  converted  so  as  to  constitute  the  crime 
of  larceny,  where  the  party  finding  may  be  presumed  to  know 
the  owner  of  them  .  .  .  [from]  any  mark  upon  them  ...  or 
the  circJumstances  under  which  they  are  found  "  {q).  And  there 
is  a  duty  on  a  finder  to  make  reasonable  enquiries  {q). 

But  in  accordance  with  the  general  rule  there  can  be  no 
larceny  if  the  original  taking  of  possession  is  lawful.  A  finder 
cannot  therefore  be  convicted  of  larceny  unless  at  the  time  of 
taking  he  had  knowledge  or  means  of  knowledge  of  the  owner,  and 
at  the  time  of  taking  he  intended  to  appropriate  it  to  himself  (r). 

2.  Take.— The  taking  of  possession  must  be  invito  domino  ; 
that  is  to  say,  the  owner  must  not  part  with  possession  volun- 
tarily, it  must  be  obtained  against  his  will.  But  there  is  a 
taking  against  the  will  of  the  owner  where  he  is  induced  to 
hand  over  goods  as  a  result  of  intimidation  or  coercion  or 
threats  (s).  And  it  is  no  defence  that  the  owner  facilitates  the 
taking  in  order  to  catch  the  thief  (^). 

Constructive  Taking. — When  the  owner  of  a  chattel  volun- 
tarily transfers  it  to  another  person  he  may  intend  to  pass 
(A)  the  property ;  (B)  the  possession  ;  (C)  mere  physical  custody 
without  even  possession. 

(A)  If  goods  are  obtained  by  a  transaction  as  a  result  of 
which  the  owner  intended  to  pass  the  frojperty,  the  obtaining 

(o)  R.  V.  Moore,  L.  &  C.  1. 
(i))  B.  V.  West,  Dears.  402. 

(2)  B.  V.  Kerr,  8  0.  &  P.  176 ;  and  e/.  JR.  v.  Thurborn,  at  p.  838. 
(r)  B.  V.  Christopher,  8  Cox,  91 ;  B.  v,  Glyde,  L.  R.  1  C.  0.  R.  139 
B.  V.  Moore,  L.  &  C.  1. 

(«)  B.  V.  McQrath,  L.  R.  1  0.  0.  R.  205. 
it)  B.  y.  Williams,  1  C.  &  K.  195. 
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cannot  be  larceny.  Thus,  if  A  by  false  representations  induces 
B  to  sell  him  goods  on  credit,  never  intending  to  pay  for  them, 
A  cannot  be  convicted  of  larceny  because  B  intended  to  pass 
the  property  in  the  goods,  though  he  would  not  have  so  intended 
had  he  known  the  real  facts. 

Much  more  is  it  impossible,  where  the  property  in  goods 
has  passed,  for  any  subsequent  fraud  to  make  the  receipt  of 
the  goods  larceny  {u). 

The  same  rule  applies  if  goods  are  obtained  from  a  servant 
who  has  complete  or  general  authority  to  pass  the  property  on 
them.  If,  however,  a  servant  who  has  merely  a  limited  authority 
exceeds  his  authority  he  can  only  pass  the  possession.  Thus,  if  A, 
pretending  to  be  the  consignee  of  goods,  obtains  them  from  the 
servant  of  the  carrier,  he  gets  merely  possession  and  may  there- 
fore be  guilty  of  larceny  because  the  servant  only  has  authority 
to  part  with  the  goods  to  the  proper  consignee  (a). 

Where  goods  are  transferred  by  mistake  no  property 
passes  (y),  and  if  the  prisoner  takes  the  possession  animo 
furandi  he  may  be  convicted  of  larceny. 

Thus,  a  paying  clerk  at  a  bank  by  a  mistake  pays  over 
to  A  £8  instead  of  10s.  A  takes  it,  knowing  the  mistake,  and 
having  at  the  time  of  the  taking  the  animv^  furandi.  A  is 
guilty  of  larceny  (z). 

If  in  such  a  case  A  did  not  discover  the  mistake  at  the 
time,  but  when  he  discovered  it  then  appropriated  the  money, 
he  would  still  be  guilty  of  larceny.  His  taking  would  be  at  the 
time  when  he  first  knew  what  he  had  got  and  not  at  the  time 
of  taking  physical  possession  (a). 

(B)  If  the  possession  of  money  or  goods  has  been  parted  with, 
but  the  owner  did  not  intend  to  part  with  the  property  in 
them,  then  if  the  accused  has  obtained  the  possession  animo 
furandi  as  a  result  of  mistake  or  by  means  of  any  trick  he  is 
guilty  of  larceny.    Examples — 

(tt)  R.  Y.  TidesweU,  [1905]  2  K.  B.  273. 
(X)  JR.  V.  Prince,  L.  R.  1  0.  C.  R.  150, 
(J/)  Cundy  v.  Lindsay,  3  A.  C.  469. 
(«)  B.  V.  Middleton,  L.  R.  1  C.  0.  R.  88. 

(a)  B.  V.  Mortimer,  I  Cr.  App.  B.  21 ;  B.  v.  BiUy^  Dears.  149;  B.  V.  Ashwelt, 
X6  Q.  B.  D.  190. 
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(i)  A  made  a  bet  with  B  depositing  with  him  the  amount 
of  the  stake  which  was  to  be  returned  if  he  won. 
B  obtained  possession  fraudulently,  never  intending 
to  pay,  and  absconded.  B  was  guilty  of  larceny 
because  the  prosecutor  never  intended  to  part  with 
the  property,  and  possession  was  obtained  by  a  trick 
animo  furandi  (b), 
(ii)  A  obtains  goods  out  of  an  automatic  machine  by  putting 

in  a  metal  disc  instead  of  a  penny  (c). 
(iii)  A  obtains  money  by  "  ringing  the  changes,"  i.e.  a  trick 
by  which  a  person  is  induced  to  hand  over  money 
for  something  less  than  the  full  amount  of  change 
which  he  thinks  he  is  getting  {d). 
Larceny  by  bailee. — At  common  law  a  bailee  whose  original 
possession  was  innocent,  could  not,  while  the  bailment  lasted, 
be   convicted  of  larceny  unless  he  committed  a  trespass  by 
breaking  bulk  (e). 

Now,  by  s.  3  of  the  Larceny  Act,  1861,  a  bailee  of  any 
chattel,  money,  or  valuable  security  who  fraudulently  takes  or 
converts  the  same  to  his  own  use  or  the  use  of  any  person  other 
than  the  owner,  although  he  does  not  break  bulk  or  otherwise 
determine  the  bailment  shall  be  guilty  of  larceny. 

A  person  can  in  general  be  convicted  of  larceny  as  a  bailee, 
only  where  the  article  with  which  he  has  been  entrusted  is  one 
which  he  is  to  return  or  to  deliver  to  some  one  else  in  specie  .  .  . 
not  .  .  .  where  he  is  at  liberty,  or  is  bound  to  convert  the  par- 
ticular article  delivered  to  him  into  something  else  before  he 
returns  it  or  delivers  it  to  the  other  persons  to  whom  he  is 
instructed  to  deliver  it "  (J). 

A  person  who  is  a  trustee  of  a  fund  and  is  not  under  any 
obligation  to  return  the  particular  coins,  cannot  be  convicted  of 
larceny  as  a  bailee  {g).    But  a  person  entrusted  with  a  specific 

(6)  B.  V.  BuckvMLster,  20  Q.  B.  D.  182. 

(c)  B.  V.  Hands,  16  Cox.  188. 

(d)  B.  V.  Hollis,  12  Q.  B.  D.  25 ;  JB.  V,  McKale,  L.  R.  1  0.  C.  E.  125. 

(e)  See  Hale,  1  P.  C.  504,  505,  and  note  to  B.  v.  Qoodbody,  8  C.  &  P. 
665. 

(/)  In  re  Bellencontret  [1891]  2  Q.  B.  at  p.  187. 
(g)  Ibid,  and  B,  y.  Saseall,  L.  &  C»  58. 
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Bum  to  be  applied  for  a  particular  purpose,  is  a  bailee,  and  can 
be  convicted  if  he  appropriates  the  sum  entrusted  to  him  (h). 

Moreover,  a  bailee  may  be  convicted  of  larceny  if  that  which 
he  has  received  in  exchange  has  been  appropriated  to  or 
claimed  by  the  bailor  so  as  to  make  a  fresh  bailment  arise. 
Thus— 

(i)  A  entrusted  B  with  a  mare  for  sale.    A's  wife  saw  B  sell 

the  mare  and  demanded  the  money.     B.  refused  to  give 

it  up  and  absconded  without  paying.    B  was  guilty 

of  larceny.     "  Being  asked  by  the  wife  for  the  money 

he  became  bailee  of  the  money  (i). 

(ii)  A  entrusted  B  with  money  to  buy  coal  for  him.     B 

bought  the  coal  in  his  own  name,  put  it  into  his  own 

cart,  but  abstracted  one  cwt.  and  only  delivered  the 

balance.    Jleld  he   could  be  convicted  of  larceny,  as 

there  was  evidence  that  he  had  appropriated  the  coal 

to  A  and  so  had  become  a  bailee  of  that  particular  coal  (J). 

(iii)  A  sends  B  to  a  bank  to  cash  a  cheque.     B  absconds 

with    the    proceeds.     B    is    guilty  of    larceny  as  a 

bailee  (k). 

As  in  other  cases,  however,  a  bailee  cannot  be  convicted 

unless   he  converts  the  goods  animo  furandi.     Thus  a  mere 

wrongful  pledging  of  goods  bailed  will  not  amount  to  larceny  if 

there  was  a  genuine  intent  to  redeem  them  (l). 

(C)  Where  the  owner  merely  parts  with  the  custody  of  a 
chattel  to  A,  who  converts  it  animo  furaTidi,  A  is  guilty  of 
larceny,  although  his  intention  was  innocent  when  he  received 
the  custody :  the  taking  of  possession  here  occurs  when  A  mis- 
appropriates the  chattel.  A  person  has  custody  when  he  has 
received  something  from  the  owner  as  a  servant  or  in  some 
purely  ministerial  capacity.  A  servant  could  always  therefore 
be  convicted  of  larceny  at  common  law  if  he  converted  money 
or  chattels  received  from  his  master  either  directly  or  through 

{h)  R.  V.  Aden,  12  Cox,  512. 
(i)  R.  V.  De  Banks,  13  Q.  B.  D.  29. 
(j)  R.  V.  Bunkall,  L.  &  0.  371. 

(fc)  R.  V.  Governor  of  HoUoway  Prison,  18  Cox.  0. 0. 631.   Per  Lawrence,  Ji 
(0  R.  V.  Wynn,  16  Cox,  281.    But  the  fact  of  ropdated  pledgingg  may  be 
erideuce  of  an  animus  furandi,  pp.  215,  216. 
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a  fellow-servant.  Thus,  A  was  a  servant  of  B,  his  duty  was  to 
pay  B's  workmen,  and  for  that  purpose  to  obtain  money  from 
B's  cashier.  A  misrepresented  the  amount  due  to  a  workman, 
and  obtained  and  appropriated  a  greater  amount.  Held,  that 
he  was  guilty  of  larceny.  "  The  money,  while  in  the  prisoner's 
hands,  was  clearly  his  master's  money  at  the  time  of  the  mis- 
appropriation, and  it  was  in  the  constructive  possession  of  the 
master.     The  misappropriation  was  therefore  larceny  (w). 

3.  Carry  away — Asportation. — To  constitute  larceny  there 
must  be  a  taking  aivd  carrying  away.  The  slightest  removal 
is  sufficient  provided  that  every  part  of  the  article  is  moved 
from  the  specific  portion  of  space  which  it  occupied,  and  that 
it  is  actually  severed  from  any  person  or  thing  to  which  it  was 
attached.  Thus  there  is  sufficient  asportation  if  a  thief  partially 
draws  a  book  out  of  the  pocket  of  another  person,  but  being 
detected  lets  it  fall  back  again  (n),  unless  the  book  was  fastened 
into  the  pocket  by  any  guard  or  chain  which  prevented  its 
complete  removal  (o).  Where,  however,  a  purse  is  removed 
from  its  position  in  a  pocket,  and  complete  removal  is  prevented 
merely  through  it  catching  in  some  obstruction  such  as  the  belt 
of  the  owner,  there  is  sufficient  asportation  {p). 

Compound  Larceny  is  larceny  which  entails  greater  punish- 
ment, being  committed  under  circumstances  of  aggravation 
owing  to — 

1.  The  nature  of  the  thing  stolen,  e.g.  Larceny  of  silk,  wool, 
flax,  cotton,  alpaca  or  mohair  to  the  value  of  lOs.  in  process 
of  manufacture  (Larceny  Act,  1861,  s.  62,  p.  8.  14  yrs.). 
Larceny  of  horses  or  cattle  (s.  10,  p.  s.  14  yrs.).  Larceny  of 
Wma  {s.  29,  p.  s.  life). 

2.  The  place  from  which  it  is  stolen,  e.g.  from  vessels  or 
from  a  dock  or  quay  (s.  63,  p.  s.  14  yrs.),  or  in  a  dwelling 
house  (p.  55). 

3.  The  manner  in  which  it  is  stolen,  e.g.  Larceny  from 
the  person  and  robbery  (s.  40,  p.  s.  14  yrs.).    Kobbery  with 

(m)  B.  V.  Cookd,  L.  B.  1  C.  C.  R.  295 ;  B.  v.  Tidesw«ll,  [1905]  2  K.  B.  273. 
(n)  B.  V.  Thompson,  1  Mood.  78. 
(o)  2  East  P.  C.  666. 
{p)  B.  V.  Tayl&r,  [1911]  1  K.  B.  678. 
C.L.  3 
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violence  or  by  a  person  armed  with  any  offensive  weapon  or 
by  two  or  more  persons  (s.  43,  p.  s.  life,  whipping). 

4.  The  person  by  whom  it  is  stolen,  e.g.  Larceny  by  a  public 
servant  or  police  constable  (s.  49,  p.  s.  14  yrs.).  Larceny  by  a 
clerk  or  servant  from  his  master  (s.  67,  p.  «.  14  yrs.).  Larceny 
by  a  trustee  (p.  44). 

Larceny  from  the  person  is  governed  by  the  rules  already 
given,  except  that  (1)  an  actual  and  not  a  constructive  taking 
must  be  proved.  (2)  The  goods  must  actually  be  taken  from 
the  person,  not  e.g.  from  clothes  which  the  prosecutor  has  taken 
Off(j).  (3)  The  goods  must  be  removed  from  the  person,  mere 
removal  from  the  place  which  they  occupied  does  not  con- 
stitute asportation  if  they  remain  about  the  person  of  the 
prosecutor  (r). 

Eobbery  is  the  forcible  and  felonious  taJdng  from  the  person 
of  another  or  in  his  presence,  against  his  will,  of  any  money  or 
goods  by  violence,  or  putting  him  in  fear  by  threats  of  any  kind 
of  injury  whether  to  his  person,  family,  property  or  reputation. 
On  an  indictment  for  robbery  the  prisoner  can  be  convicted  of 
assault  with  intent  to  rob,  which  by  s.  42  is  made  a  felony 
(  p.  ».  5  yrs.). 

To  constitute  robbery  there  must  be  violence  or  intimidation 
which  must  precede  and  be  for  the  purpose  of  the  taking. 

The  mere  snatching  of  an  article  out  of  the  hands  of  another 
does  not  constitute  robbery,  but  merely  larceny  from  the  person. 
"The  mere  act  of  taking  being  forcible  wiU  not  make  this 
offence  a  robbery;  to  constitute  the  crime  of  robbery,  the  force 
must  be  before  or  at  the  time  of  felony,  and  must  be  of  such  a 
nature  as  to  show  that  it  was  intended  to  overpower  the  party 
robbed  and  prevent  his  resisting,  and  not  merely  to  get 
possession  of  the  property  stolen  "  (s). 

If  no  force  precedes  the  taking,  a  subsequent  struggle  to 
Regain  the  property  stolen  will  not  make  the  offence  robbery. 

(g)  B.  V.  EamiUcm,  8  0.  &  P.  49. 

(r)  R.  V.  Thompson,  1  Mood.  78. 

(s)  B.  V.  Gnosil,  1  0.  &  P.  304;  B.  v.  Walls,  2  0.  &  K.  214.  Where, 
however,  the  force  used  to  get  possession  has  caused  bodily  injury,  as  e.g. 
where  by  the  snatching  of  an  earring  a  lady's  ear  was  torn  through,  it  has 
been  held  robbery  [B.  t.  Moore,  1  Leach,  385 ;  B.  y.  Lapier,  ibid.  820). 
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The  force  may  be  actual  or  constructive.  If  no  positive 
violence  be  used  it  must  be  shown  that  the  prisoner  used  such 
intimidation  as  to  afford  a  presumption  that  the  prosecutor 
did  not  part  with  the  goods  voluntarily,  but  under  the  influence 
of  fear  or  apprehension  of  violence.  It  is  not  necessary  to 
prove  actual  fear  on  the  part  of  the  prosecutor :  "  if  the  fact  be 
attended  with  those  circumstances  of  terror  and  violence  which 
on  common  experience  are  likely  to  induce  a  man  to  part  with 
his  property  for  the  safety  of  his  person,  it  is  all  that  the  law 
requires  "  (t). 

At  common  law  it  was  robbery  if  property  was  oUained  by 
a  threat  to  accuse  of  infamous  crimes;  the  mere  threat  to 
accuse  is  now,  however,  a  felony  by  statute  (w).  To  demand 
money  or  property  with  menaces  or  by  force,  with  intent  to 
steal  (v),  and  to  send,  knowing  the  contents,  any  letter  demand- 
ing with  menaces  and  without  any  reasonable  cause,  any  money 
or  property,  are  also  felonies  by  statute  (w). 

Piracy,  at  common  law,  is  robbery  within  the  Admiralty 
Jurisdiction  without  authority  from  any  prince  or  state.  The 
essence  of  the  offence  is  the  pursuit  of  private  as  contrasted 
with  public  ends.  Eobbery  on  the  high  seas  is  therefore  piracy 
when  it  is  committed  upon  a  subject  of  the  same  state  as  the 
robber,  or  upon  a  subject  of  a  friendly  state,  but  not  when  it  is 
an  act  of  hostility  committed  against  the  subject  of  an  enemy 
state  (a;). 

By  statute  the  following  offences  have  been  made  piracy :-— 

(1)  For    any   natural   bom    subject    of    His    Majesty   td 

^commit    any   piracy,   robbery,   or  act   of    hostility 

against  any  other  of  His  Majesty's  subjects  upon 

the  sea  under  colour  of  any  commission  from  any 

foreign    prince    or   state  (y),    or    in    tijne    of    war* 

(0  B.  V.  Donnally,  1  Leaoh,  198. 

(u)  Larceny  Act,  1861,  as.  46  and  47  (P.S.  life). 

(v)  S.  45  (P.S.  6  years). 

(w)  S.  44  (P.S.  life). 

(«)  Att.'Oen,  for  Song  Kong  v.  KvooTt  a  Sing,  L.  R,  5  P.  0. 179 ;  JR^mblic 
of  Bolivia  v.  Indemnity,  etc,,  Co.,  Ltd,,  [1909]  1  K.  B,  785.  As  to  the  Admiralty 
Jarisdiction,  see  p.  170. 

{y)  Piracy  Act  (1699),  o.  7.     '''^  '^  *"-^  'i~^'*^'^  i,^ 
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to  be  adherent  to  the  King's  enemies  upon  the 
sea  {z). 

(2)  For  any  commander,  or  master  of  a  ship,  or  seaman  to 

piratically  and  feloniously  run  away  with  the  ship, 
or  any  boat,  ammunition,  cargo,  etc.,  or  yield  them 
up  voluntarily  to  any  pirate  or  to  conspire  with 
or  endeavour  to  corrupt  any  commander,  master, 
officer,  or  seaman  to  do  any  of  the  above  acts;  or 
for  any  person  to  attempt  by  force  to  prevent  his 
commander  from  defending  the  ship  or  to  make  or 
endeavour  to  make  a  revolt  on  the  ship  (a). 

(3)  For  any  commander  or  master  of  a  ship  or  any  other 

person  to  trade  with  any  pirate  or  supply  him  with 

any  provisions  or  stores,  or  for  any  person  belonging 

,  to  any  ship  to  forcibly  board  any  merchant  ship  on 

[  the  high  seas,  or  in  any  port,  and  to  throw  overboard 

or  destroy  any  goods  (&). 

Piracy  is  pvmishable  by  penal  servitude  for  life  except 

where  it  is  accompanied  by  an  assault  with  intent  to  murder  or 

any  cutting,  stabbing,  wounding,  or  other  act  endangering  life 

■when  it  is  punishable  by  death  (c). 

,  Eeceiving  stolen  property. — To  receive  property  knowing  it 
to  be  stolen,  was  at  common  law  a  misdemeanour,  although 
the  receiver  did  nothing  to  make  him  an  accessory  after  the 
fact.  By  s.  91  of  the  Larceny  Act,  1861,  if  the  principal  offence 
of  stealing,  embezzling  or  otherwise  obtaining  is  a  felony  at 
l!Oinmon  law  or  under  the  Larceny  Act,  1861,  the  receiving  is 
also  a  felony  (p.  s.  14  yrs.),  and  the  receiver  may  be  indicted 
and  convicted  either  as  an  accessory  before  the  fact  or  for  a 
substantive  felony,  although  the  principal  felon  has  not  been 
convicted,  or  is  not  amenable  to  justice. 

By  8.  92,  in  any  indictment  for  feloniously  stealing  a  count 
may  be  added  for  feloniously  receiving,  or  vice  versa,  and  the 
jury  may  find  a  verdict)  either  of  stealing  or  receiving. 

(e)  Piracy  Act  (1744),  s.  1. 

(a)  Piracy  Act  (1699),  8.  8. 

'^  (6)  Piracy  Act  (1721),  a.  1. 

(c)  Piracy  Act  (1837),  B.  8. 
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By  s.  95,  if  the  principal  offence  is  a  misdemeanour  the 
receiving  is  also  made  a  substantive  misdemeanour.  By  s.  97, 
if  the  principal  offence  is  punishable  on  summary  conviction 
the  receiver  is  liable  on  summary  conviction  to  the  same 
punishment  as  the  principal  offender. 

Indictment  as  for  a  Substantive  Felony. — Commencement  as 
ante,  p.  22 — one  tankard  of  the  goods  and  chattels  of  J.  N"., 
before  then  feloniously  stolen,  taken  and  carried  away,  feloniously 
did  receive  and  have,  he,  the  said  J.  S.,  at  the  time  when  he  so 
received  the  said  tankard  as  aforesaid,  then  well  knowing  the 
same  to  have  been  feloniously  stolen,  taken  and  carried  away, 
against  the  form,  etc.  {d). 

The  prosecution  must  prove — 

1.  The  commission  of  the  principal  offence.  The  prisoner 
can  be  convicted  of  felony  only  if  the  principal  offence  was  a 
felony  at  common  law  or  under  the  Larceny  Act,  1861. 

If  therefore  a  partner  steals  the  property  of  the  firm  (e), 
or  a  wife  in  deserting  her  husband  steals  his  property  (/),  the 
receiver  cannot  be  convicted  of  felony,  for  these  thefts  are  made 
felony  by  statutes  subsequent  to  the  Larceny  Act,  1861  {g). 
But  the  receiver  can  in  such  cases  be  convicted  of  the  common 
law  misdemeanour  Qi). 

By  the  Larceny  Act,  1896,  a  receiver  may  be  indicted  in 
England  though  the  principal  offence  was  committed  outside 
the  United  Kingdom  (p.  s.  7  yrs.  imp.  2  yrs,  h.  I.). 

2.  That  the  goods  had  been  received  and  taken  into  possession 
by  the  prisoner.  The  possession  of  the  receiver  may  be  actual 
or  constructive ;  the  possession  of  an  agent  or  servant  becomes 
the  possession  of  a  principal  or  master  when  it  is  taken 
or  retained  with  his  knowledge  or  authority  (i),  and  in  such 
a  case  the  master  or  principal  can  be  convicted  of  receiving. 
Thus,  a  wife  in  her  husband's  absence  received  stolen  property 


(d)  Arch.  p.  633. 

(c)  B.  V.  Smith,  L.  R.  1  0.  0.  R.  266.  ^ 

(/)  R.  V.  Streeter,  [1900]  2  Q.  B.  601. 

(g)  Cf.  p.  28. 

(ft)  R.  v.  Paym,  [1906]  1  K.  B.  97;  cf,  B,  v.  Qarland,  [1910]  1  K.  B.  154. 

(i)  R.  Y.  Pearson,  72  J.  P.  451. 
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and  paid  &d.  on  account  of  the  price,  her  husband  afterwards 
met  the  thief  and  with  guilty  knowledge  fixed  the  price  and 
paid  the  balance.  S^dd,  he  could  be  convicted  of  receiving  (/). 
Though,  however,  it  is  not  necessary  to  show  manual  or 
physical  possession  yet  "  there  must  be  an  actual  control  over 
the  goods  by  the  receiver."  The  prisoner  cannot  therefore  be 
convicted  merely  because  the  goods  were  taken  to  his  house 
by  the  thief  with  the  intent  of  disposing  of  them  to  him,  if  the 
bargain  was  not  complete  and  the  goods  were  still  in  the 
exclusive  possession  of  the  thief  (k). 

Where  property  is  found  in  premises  occupied  by  the  prisoner 
it  is  a  question  of  fact  for  the  jury  whether  it  was  in  his  posses- 
sion, i.e.  whether  it  was  there  with  his  knowledge  and  sanction  (I), 
3.  That  the  goods  at  the  time  of  their  receipt  by  the  prisoner 
were  stolen  property.  They  cease  to  be  stolen  property  if  the 
owner  has  resumed  possession  before  they  are  received  by  the 
prisoner.  Thus  A  stole  goods  from  a  railway  company  and  sent 
them  to  B  by  the  same  company's  line.  The  theft  was  dis- 
covered by  a  servant  of  the  company  who  stopped  the  goods  and 
gave  them  to  a  porter  to  keep ;  but  subsecLuently  ordered  the 
porter  to  take  the  goods  to  B.  Meld,  that  as  the  company  had 
resumed  possession  the  goods  were  no  longer  stolen  goods  and 
B  could  not  be  convicted  of  receiving  (m). 

4  That  the  prisoner  at  the  time  when  he  received  the 
property  knew  that  it  was  stolen.  This  may  be  proved  directly, 
or  circumstantially  by  evidence  of  facts  from  which  knowledge 
may  be  inferred,  e.g.  that  he  bought  the  goods  at  a  price  very 
much  imder  their  value,  or  fails  to  give  an  explanation  of  his 
possession.  "There  is  a  presumption  that  the  accused  on  a 
charge  of  receiving  stolen  property  with  guilty  knowledge  will, 
if  innocent,  explain  his  possession  on  oath  at  the  earliest  possibld 
moment  (n). 

By  s.  19  of  the  Prevention  of  Crimes  Act,  1871,  where 

(j)  R.  V.  Woodward,  L.  &  C.  123. 

(/e)  R.  V.  Wiley,  2  Den.  37. 

(I)  R.  V.  Savage,  70  J.  P.  86. 

(m)  R.  V.  Schmidt,  L.  R.  1 C.  C.  R.  15 ;  c/.  B.  V  nikmkij,  [1892]  2  Q.  B.  597, 

(n)  B.  V.  Theadorus,  3  Cr.  App.  R.  269. 
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proceedings  are  taken  against  a  person  for  receiving  stolen 
property  evidence  may  be  given  at  any  stage  of  the  proceedings 
that  there  was  found  in  his  possession  other  property  stolen 
within  the  preceding  twelve  months,  and  such  evidence  may  be 
taken  into  consideration  for  proving  his  guilty  knowledge. 
This  evidence  may  be  given  although  the  other  property  is  the 
subject  of  another  indictment  against  the  prisoner  to  be  tried 
at  the  same  assizes  (o),  but  it  can  be  given  only  where  the  sub- 
stantial offence  charged  is  that  of  receiving.  The  mere  fact 
that  an  indictment  for  larceny  contains  a  count  for  receiving  is 
insufficient  to  make  it  admissible;  there  must  first  be  some 
evidence  that  the  property  which  is  found  is  stolen  property  (p). 

Also,  after  evidence  has  been  given  that  the  stolen  property 
was  found  in  his  possession,  evidence  may  be  giver,  for  the  same 
purpose  at  any  stage  of  the  proceedings — provided  that  7  days* 
notice  in  writing  has  been  given  to  the  prisoner — of  his  previous 
conviction  within  5  years  for  any  offence  involving  fraud  or  dis- 
honesty. The  goods  need  not  be  actually  found  in  the  physical 
possession  of  the  prisoner,  "  it  is  enough  if  there  is  evidence  that 
the  stolen  goods  had  been  in  the  receiver's  possession  shortly 
after  they  were  stolen."  Evidence  of  a  previous  conviction  can 
therefore  be  given  after  proof  that  the  prisoner  pawned  the 
stolen  goods  shortly  before  his  arrest  (q). 

Eecent  possession. — The  possession  of  recently  stolen  property 
raises  a  presumption  of  law  that  the  possessor  is  either  the  thief 
or  the  receiver  (r)  and  throws  on  him  the  onus  of  showing  that 
he  obtained  it  honestly.  If  he  fails  therefore  to  give  any  satis- 
factory explanation  the  jury  are  bound  in  law  to  convict  him  of 
stealing  or  receiving  according  to  the  circumstance  (s).  Whether 
the  possession  is  "  recent "  depends  on  the  nature  of  the  articles, 
and  whether  "they  are  such  as  pass  from  hand  to  hand  readily "(0* 

(o)  B.  V.  Jones,  14  Cox,  8. 

Ip)  B.  v.  Oirod,  22  T.  L.  R.  720;  B,  v.  Bromhead,  71  J.  P.  103. 

(2)  B.  V.  Bowland,  [1910]  1  K.  B, 

(r)  2J.  V.  Langmead,  L.  &  C.  427. 

(s)  B.  V.  Poolman,  3  Or.  App.  R.  37.    But  see  B.  v.  Field,  4.  Cr.  App.  R.  190. 

(t)  B.  V.  Partridge,  7  C.  &  P.  551  (possession  of  rolls  of  cloth  2  months 
after  the  theft  held  to  be  "  recent ").  Cf.  B.  v.  Cooper,  3  C.  &  K.  318  (posses- 
Eiou  of  a  horse  6  months  after  its  theft  held  not  to  be  "  recent  possession  "). 
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Embezzlement — If  a  clerk  or  servant  or  person  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant  fraudu- 
lently appropriates  any  chattel,  money,  or  valuable  security 
delivered  to  or  received  by  him  for,  or  in  the  name,  or  on  the 
account  of  his  master  or  employer  he  is  guilty  of  embezzlement, 
which  is  a  felony  punishable  by  14  years'  penal  servitude 
(Larceny  Act,  1861,  s.  68). 

Indictment  (u). — Commencement  as  ante,  p.  22, — that  J.  S.  then 
being  clerk  or  servant  to  J.  N.,  did  receive  and  take  into  his 
possession  ten  pounds  in  money  for  and  in  the  name  and  on  the 
account  of  the  said  J.  K,  his  master,  and  the  said  money  then 
fraudulently  and  feloniously  did  embezzle ;  and  so  in  manner  and 
form  aforesaid,  the  said  money,  the  property  of  his  said  master, 
from  his  said  master,  feloniously  did  steal,  take,  and  carry  away ; 
against  the  form  of  the  statute  in  such  case  made  and  provided 
and  against  the  peace,  etc. 

By  s.  71,  any  number  of  acts  of  embezzlement  not 
exceeding  three,  committed  against  the  same  master  within  six 
calendar  months  from  the  first  to  the  last  of  such  acts  may  be 
charged  in  separate  counts  of  the  indictment. 

By  s.  72,  a  person  indicted  for  embezzlement  may  be  con- 
victed of  larceny,  or  if  indicted  for  larceny  may  be  convicted  of 
embezzlement. 

Clerk  or  servant. — The  statute  does  not  apply  when  a  man  is 
a  mere  agent  but  only  when  the  relationship  of  master  and 
servant  exists.  Whether  such  relationship  exists  is  a  question 
of  fact  for  the  jury  (v). 

A  person  is  a  servant  if  he  is  altogether,  or  for  a  time,  or  even 
for  a  particular  transaction  {w),  "  under  the  control,  and  bound 
to  obey  the  orders  of  a  master  "  (x),  and  obliged  to  perform  some 
services  for  that  master,  though  he  may  have  a  discretion  as  to 
the  time  and  manner  of  carrying  out  the  work  (y)  and  though 

(it)  Archbold,  p.  643. 

(v)  B.  V.  Negus,  L.  R.  2  C.  0.  R.  34.  Pot  two  agreements,  one  of  which  did 
and  one  did  not  make  the  prisoner  a  servant,  see  R.  t.  Bowers,  L.  R.  1 C.  C.  R.  41. 

(w)  B.  V.  Hughes,  1  Mood.  370 ;  c/.  B.  v,  Winnall,  5  Cox,  326 ;  B.  v.  Good- 
body,  8  C.  &  P.  665. 

(x)  B.  V.  Negus,  at  p.  37. 

{y)  B.  V.  Bailey,  12  Cox,  56. 
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he  may  also  be  employed  as  a  servant  by  some  other 
person  {z). 

But  a  person  who  Is  a  mere  agent  for  getting  orders  and 
receiving  money  and  is  at  liberty  to  act  or  not,  as  he  likes, 
and  is  not  bound  to  give  the  whole  or  any  part  of  his  time  is 
not  a  servant  even  though  he  is  bound  not  to  act  for  any  one 
else  (a),  and  though  he  must  of  course  when  he  acts  follow  the 
instructions  of  his  employer.  The  distinction  is  between  paying 
a  reward  for  services  and  having  a  control  over  and  a  right  to 
demand  services  :  there  must  be  "  more  control  than  is  implied 
in  having  an  option  of  getting  orders  with  a  right  to  receive 
commission  thereon  "  (b). 

The  manner  in  which  the  defendant  is  paid,  i.e.  whether  by 
salary  or  commission  is  immaterial,  and  a  person  who  is  in  fact 
"  employed  in  the  capacity  of  a  clerk  or  servant "  is  within 
the  statute  though  he  acts  voluntarily  under  no  contract  of 
service  and  receives  no  remuneration  (c). 

By  the  Larceny  Act,  1868,  a  partner  or  joint  owner  may  bo 
convicted  of  embezzling  the  joint  property. 

Receive  and  take  into  possession. — The  distinction  between 
embezzlement  and  larceny  by  a  clerk  or  servant  is  that  in 
larceny  the  thing  stolen  is  taken  out  of  the  possession  of  the 
owner  (c?),  whereas  in  embezzlement  the  thing  is  appropriated 
while  in  possession  of  the  servant,  and  hefore  it  has  come  into 
the  possession  of  his  master.    Thus — 

(i)  A  servant  is  sent  with  6s.  to  buy  coals,  he  spends 
6s.  in  coals  and  appropriates  the  balance ;  he  is  guilty  of 
larceny  (e). 

(ii)  A  tram  conductor  fails  to  hand  over  the  full  fares 
received  and  appropriates  the  rest ;  he  is  guilty  of  embezzle- 
ment (/). 

(iii)  A,  in  order  that  he  may  pay  for  an  advertisement,  is  given 

(2)  B.  V.  Carr,  R.  &  B.  198 ;  B.  v.  Batiy,  3  Mood.  267. 
(a)  B.  V.  Negus,  L.  R.  2  0.  0.  R.  34. 
\b)  B.  V.  Bowers,  at  p.  44. 

(c)  B.  V.  Foulkes,  L.  R.  2  0.  0.  R.  150. 

(d)  See  ante,  p.  33. 

(e)  B.  V.  Seaman,  C.  &  M.  594. 

(/)  E.  V.  Kittg,  12  Cox,  73.  .      . 
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by  B,  a  fellow-servant,  £3  received  by  Bfrom  his  master.  He  pays 
lOs.  for  it  and  in  his  account  charges  205.    This  is  larceny  (g). 

(iv)  A  receives  from  B,  a  fellow-servant,  money  paid  to  B 
on  his  master's  account  by  a  customer  and  appropriates  it.  This 
is  embezzlement,  the  money  being  intercepted  on  its  way  to 
the  master  (h). 

For  and  on  accoimt  of. — The  money,  etc.,  must  have  been 
received  by  the  prisoner  for,  or  in  the  name  of,  or  on  account 
of,  his  master  or  employer. 

Thus,  if  A,  contrary  to  his  master's  orders,  uses  his  master's 
barge  for  his  own  purposes,  and  earns  money  paid  to  him  by  a 
person  who  contracts  with  him  alone,  that  is  not  embezzlement. 
Such  an  act  is  not  fraudulent  with  regard  to  the  money  but 
merely  an  improper  use  of  his  master's  chattel  (i).  So,  also,  if 
A,  without  authority,  kills  wUd  rabbits  on  his  master's  land  and 
sells  them  he  cannot  be  convicted  of  embezzlement  (/). 

But  it  is  not  necessary  that  the  person  paying  money 
should  have  paid  on  account  of  the  master  if  the  servant  in  fact 
received  on  his  master's  account.  Thus  A  received  on  his  master's 
account  cheques  payable  to  his  own  order.  He  endorsed  these 
and,  instead  of  handing  them  over,  cashed  them  with  friends  and 
converted  the  proceeds.  Held,  that  he  was  guilty  of  embezzle- 
ment of  the  money,  having  received  it  on  account  of  his  master 
though  the  persons  paying  were  ignorant  of  the  facts  (^*). 

Appropriation. — This  may  be  proved  by  showing  that  the 
prisoner  failed  to  account  for  or  denied  the  receipt  of  the  money 
or  thing  embezzled. 

Where  no  adjustment  of  accounts  has  taken  place  the  mere 
failure  to  enter  a  sum  received  is  not  sufficient  without  proof 
of  some  false  entry  or  denial  of  the  amount  received  (/),  or  that 
it  was  the  prisoner's  duty  to  account  and  pay  over  at  some 
specified  time  (m). 

{g)  R.  V.  Murray,  6  0.  &  P.  145.    Cf.  R,  v.  Coohe,  ante,  p.  33. 

{h)  R.  V.  Masters,  2  0.  &  K.  930. 

(i)  R.  V.  Cullum,  L.  R.  2  0.  C.  R.  28 ;  cf.  R.  v.  Wilaon,  9  C.  &  P.  27. 

(j)  R.  V.  Read,  8  Q.  B.  D.  131. 

{k)  R.  V.  Gale,  2  Q.  B.  D.  141. 

(l)  R.  V.  Evan  Jones,  7  C.  «fe  P.  833. 

(t7»)  R.  v.  Jackson,  1  0.  &  K.  384. 
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Conversely,  the  mere  failure  to  pay  over  a  sum  received  is 
not  sufficient  when  the  accounts  are  correct  and  receipt  is 
admitted  (n). 

It  is  not  sufficient  to  prove  at  the  trial  a  general  deficiency 
in  account,  some  specific  sum  must  be  proved  to  be  embezzled 
in  like  manner  as  in  larceny  some  particular  article  must  be 
proved  to  have  been  stolen  (o). 

If  the  prisoner  admits  the  appropriation  but  alleges  a  right 
or  any  excuse  for  retaining  the  amount  he  cannot  be  convicted 
of  embezzlement  however  unfounded  his  claim  (^). 

By  the  Falsification  of  Accounts  Act,  1875,  it  is  a  misde- 
meanour (p.  S.7  yrs.)  for  a  clerk,  officer,  or  servant,  or  person 
employed  in  any  such  capacities  wilfully  and  with  intent  to 
defraud,  to  destroy,  alter,  falsify,  or  omit  to  make  any  entry  in 
any  books,  papers,  etc.,  in  the  possession  of  or  received  by  him 
for  his  employer. 

Misappropriation  by  agents  and  persons  entrusted  with 
property. — By  the  Larceny  Act,  1901,  whoever — 
•  (i)  being  entrusted,  either  solely  or  jointly  with  any  other 
person,  with  any  property,  in  order  that  he  may  retain  in 
safe  custody,  or  apply,  pay,  or  deliver  for  any  purpose  or  to 
any  person,  the  property  or  any  part  thereof  or  the  proceeds 
thereof;  or 

^  (ii)  having  either  solely  or  jointly  with  any  other  person, 
received  any  property  for  or  on  account  of  any  other 
person,—  (q) 

fraudulently  converts  to  his  own  use  or  benefit,  or  the  use 
or  benefit  of  any  other  person,  the  property  or  any  part  thereof 
or  the  proceeds  thereof  shall  be  guilty  of  a  misdemeanour 
(p.  s.  7  years). 

This  section  does  not  apply  to  mortgagees  or  trustees  on 
any  express  trust  created  by  a  deed  or  will,  in  respect  of  any 
act  done  with  relation  to  the  property  which  is  the  subject  of 
the  trust  or  mortgage. 

(n)  R.  V.  Hodgson,  8  0.  &  P.  432 ;  R.  v.  Creed,  1  0.  &  K.  63. 

(o)  R.  V.  Lloyd  Jones,  8  0.  &  P.  288 ;  R.  Y,  Chapman,  1  0.  &  K.  119. 

(p)  R.  V.  Norman,  0.  &  M.  601. 

(2)  See  R.  v.  Lord,  69  J.  P.  467. 


44.  Elements  of  the  Chiminal  Law 

By  the  Larceny  Act,  1861,  it  is  a  misdemeanour  (p.  8.  7  yrs.) 

1.  For  a  person  entrusted  with  a  power  of  attorney  for  the 
sale  or  transfer  of  any  property  fraudulently  to  sell  or  transfer 
the  property  or  to  convert  to  his  own  use  or  the  use  of  any 
person  other  than  the  person  by  whom  he  was  so  entrusted. 

2.  For  a  factor  or  agent  entrusted  with  goods  or  the 
documents  of  title  to  goods  to  pledge  or  obtain  any  advances 
on  the  security  of  such  goods  or  documents  without  the 
authority  of  his  principal  and  in  violation  of  good  faith. 

Trustees. — By  s.  80  of  the  Larceny  Act,  1861,  any  trustee 
for  any  person,  or  for  any  public,  or  charitable  purpose,  who  with 
intent  to  defraud,  converts  the  trust  property  to  his  o^vn  use  or 
to  the  use  of  any  other  person  or  purpose,  or  who  otherwise 
disposes  of  or  destroys  such  property  is  guilty  of  a  misdemeaTU/wr 
{p.  s.  7  yrs.). 

By  s.  1  the  word  "  trustee  "  means  a  trustee  on  some  express 
trust  created  by  a  deed,  will,  or  instrument  in  writing  and 
Includes  the  heir  or  personal  representative  of  a  trustee,  an 
executor  or  administrator,  and  an  official  manager,  liquidator  or 
other  like  officer  acting  under  any  Act  relating  to  joint  stock 
companies  or  bankruptcy. 

No  prosecution  can  be  commenced  without  the  leave  of  the 
Attorney-General;  and,  if  civil  proceedings  have  been  com- 
menced against  the  trustee,  the  person  who  has  taken  such 
proceedings  cannot  commence  a  prosecution  without  the  leave 
of  the  Court  or  judge  before  whom  the  civil  proceedings  have 
been  taken. 

Directors,  etc.,  of  public  companies  and  Corporate  bodies. — 
By  the  Larceny  Act,  1861,  it  is  a  misdemeanour  {p.  s.  7  yrs.). 

1.  For  a  director,  member,  or  public  officer  of  any  public 
company  or  body  corporate  to  fraudulently  appropriate  to  his 
own  use  or  any  use  other  than  that  of  such  company,  etc.,  any 
of  the  property  of  such  company,  etc.  (s.  81). 

2.  For  a  director,  officer,  or  manager  to  receive  property  of 
a  company,  etc.,  otherwise  than  in  payment  of  a  debt  and 
with  intent  to  defraud,  to  omit  to  make  a  true  entry  thereof 
in  the  books  (s.  82). 

3.  For  a  director,  public  officer,  manager,  or  member  to 
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destroy,  alter,  or  falsify  books  or  documents  of  the  company 
with  intent  to  defraud  (s.  83). 

4.  For  a  director,  manager,  or  public  oflBcer  knowingly  to 
publish  false  written  statements  or  accounts  with  intent  to 
defraud  shareholders  or  creditors,  or  with  intent  to  induce  any 
person  to  become  a  shareholder,  or  advance  or  entrust  money 
to  the  company,  etc.  (s,  81). 

By  s.  281  of  the  Companies  (Consolidation)  Act,  1908,  it  is 
a  misdemeanour  {fine  and  imp.  2  yrs.  h.  I.,  or  on  summary 
conviction  4  mos.)  for  any  person  knowingly  to  make  a  false 
statement  in  any  return,  balance-sheet,  or  document  required  by 
the  Act. 

By  s.  216  any  director,  officer,  or  contributory  of  a  company 
being  wound  up,  who  with  intent  to  defraud,  destroys  or 
falsifies  any  book  or  document  is  guilty  of  a  misdemeanour 
(imp.  2  yrs.  h.  I.). 

False  pretences. — Whoever  by  any  false  pretence  obtains 
from  any  other  person  any  chattel,  money,  or  valuable  security 
with  intent  to  defraud  is  guilty  of  a  misdemeanour  (r)  {p.  s.  5 
yrs.). 

Indictment  (s). — Commencement  as  ante,  p.  22 — unlawfully, 
knowingly  and  designedly  did  falsely  pretend  to  one  J.  N.  that 
the  said  J.  S.  then  was  the  servant  of  one  K.  0.,  of  St.  Paul's 
Churchyard,  in  the  City  of  London,  tailor,  and  that  the  said 
J.  S.  was  then  sent  by  the  said  K.  O.  to  the  said  J.  N.  for  five 
yards  of  superfine  woollen  cloth ;  by  means  of  which  said  false 
pretences  the  said  J.  S.  did  then  unlawfully  obtain  from  the 
said  J.  N.  five  yards  of  superfine  woollen  cloth  with  intent  to 
defraud ;  whereas  in  truth  and  in  fact  the  said  J.  S.  was  not 
then  the  servant  of  the  said  K.  0. ;  and  whereas  in  truth  and 
in  fact  the  said  J.  S.  was  not  then  sent  by  the  said  K.  O.  to  the 
said  J.  N.  for  the  said  cloth  or  for  any  cloth  whatsoever,  as  he 
the  said  J.  S.  well  knew  at  the  time  when  he  did  so  falsely 
pretend  as  aforesaid ;  against  the  form,  etc. 

To  constitute  the  offence  of  obtaining  by  false  pretences  "  a 
man  must  make  a  pretence  or  representation  as  to  existing 

(r)  Larceny  Act  (1861),  s.  88. 
(s)  Archbold,  p.  680. 
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facta ;  it  must  be  false  to  his  knowledge,  money  or  goods  must 
be  obtained  thereby  and  with  intent  to  defraud  "  (t). 

1.  A  pretence  or  representation  must  be  made.  A  went 
into  a  restaurant  and  ordered  a  meal,  having  no  money  and  no 
intention  of  paying ;  no  question  was  put  to  him  nor  inquiry 
made  as  to  his  means  nor  was  any  statement  made  by  him 
whether  he  had  means  to  pay.  Held,  that  he  could  not  be 
convicted  of  obtaining  by  false  pretences  (u). 

The  pretence  may,  however,  be  made  by  conduct,  e.g. 

(i)  A  goes  to  a  shop  in  Oxford  wearing  a  cap  and  gown. 
This  in  itself  amounts  to  a  pretence  that  he  is  a  member  of  the 
University  (v), 

(ii)  A  orders  goods  saying  he  wishes  to  pay  ready  money  for 
them.  He  then  gives  a  cheque  for  £5  on  a  bank  where  he  has 
a  balance  of  only  Sd.  The  giving  of  the  cheque  amounts  to  a 
pretence  that  he  has  authority  to  draw  on  the  bank  for  £5  and 
that  the  cheque  is  a  good  and  valid  order  for  the  amount  (w). 
It  does  not  necessarily  amount  to  a  representation  that  he 
actually  has  £5  in  the  bank,  for  he  may  have  authority  to 
overdraw  or  may  intend  to  pay-in  money  to  meet  the  cheque  (x). 

If  the  words  or  acts  are  reasonably  capable  of  supporting 
the  pretence  charged,  it  is  for  the  jury  to  say  whether  they 
were  so  meant  by  the  prisoner  and  understood  by  the  prose- 
cutor (y).  It  is  not  necessary  that  the  words  or  acts  should  be 
capable  only  of  the  meaning  charged.  If  they  were  intended 
to  mean  and  are  fairly  capable  of  meaning  that  which  is  charged, 
and  if  they  were  so  understood  that  is  sufficient  (2). 

2.  The  pretence  must  have  relation  to  past  or  present  facts, 
a  purely  promissory  pretence  or  a  representation  relating  solely 

(0  R.  V.  Hatelton,  L.  B.  3  0.  0.  B.  at  p.  189 ;  c/.  B.  t.  AtpirtdU,  2  Q.  B.  D. 
ftt  p.  67. 

(tt)  R.  V.  Jones,  [1898]  1  Q.  B.  119.  He  oould  not  be  convicted  of  larceny 
for  the  proaecutor  had  parted  with  the  property  in  the  food,  which  was 
intended  for  immediate  oonaumption.  He  was,  however,  convicted  undei 
0. 18  of  the  Debtors  Act,  1869,  of  obtaining  credit  by  fraud, 

(t>)  B.  V.  Barnard,  7  0.  &  P.  784. 

{w)  B.  v.  HoMelton,  L.  B.  1  0.  0.  B.  18l» 

(x)  Ibid,  at  pp.  188, 139. 

(V)  B.  V.  King,  [1897]  1  Q.  R  at  p.  219. 

(«)  B.  V,  Cooper,  2  Q.  B.  D,  at  p.  514. 
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to  intention  or  future  conduct  will  not  suffice,  e.g.  a  pretence 

by  the  prisoner  that  he  is  "going  to  pay  his  rent  "(a)  or 

"  going  to  get  married  and  intends  to  buy  furniture  "  (6). 

'      But  "a  promise  to  do  a  thing  in  future  may  involve  a 

false  pretence  that  the  promisor  has  power  to  do  that  thing, 

for  which  false  pretences  the  promisor  may  be  indictable  "  (c). 

Thus— 

•     (i)  A  pretends  to  the  prosecutor,  whose  horses  have  strayed, 

that  he  will  tell  him  where  they  are.     He  can  be  convicted  if 

his  representations  amounted  to  a  pretence  that  he  knew  where 

they  were  {d). 

(ii)  A  obtained  money  from  B  by  pretending  that  she  would 
bring  back  the  husband  of  B.  Held,  that  she  could  be  con- 
victed of  obtaining  money  by  false  pretences,  as  there  was 
evidence  that  her  representations  amounted  to  a  pretence  that 
she  had  power  to  bring  back  B's  husband  (c). 

And  a  promissory  pretence  may  involve  a  representation  of 
fact  as  to  existing  circumstances.    Thus — 

(i)  A  obtained  subscriptions  for  a  book  which  he  represented 
would  be  published  shortly.  Held,  that  he  could  be  convicted 
since  his  representations  amounted  to  a  pretence  that  the  book 
was  in  process  of  publication  (e). 

(ii)  A  obtained  a  promissory  note  by  the  promise  that  he  was 
"  prepared  to  pay  £100."  Seld,  that  this  was  not  a  statement 
of  intention  but  of  the  fact  that  the  money  was  ready  for  the 
purposes  of  payment  (/). 

(iii)  A  married  man  obtained  £8  from  B  by  representing 
that  he  was  unmarried,  that  he  would  furnish  a  house  and 
•would  marry  B.  Seld,  that  the  pretence  by  A  that  he  was 
unmarried  was  sufficient  to  support  a  conviction  for  obtaining 

(a)  n.  V.  Lee,  L.  &  0.  309. 

(6)  B.  V.  Johnston,  2  Mood.  254, 

(c)  B.  V.  QileSy  L.  &  0.  602. 

{d)  See  B.  v.  Douglas,  1  Mood.  469. 

(e)  B.  V.  Bancroft,  3  Cr.  App.  R.  20. 

(/)  B.  V.  Gordon,  28  Q.  B.  D.  354.  By  the  Moneylenders  Act,  1900,  any 
moneylender  who  by  any  false  representation  or  ^omise  induces  or  attempts 
to  induce  any  person  to  borrow  money  is  guilty  of  A  misdemeanour  (iTnpnsoTt- 
ment  2  years,  h,  I.,  or  £500  fine,  or  both). 
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by  false  pretences,  though  B  was  induced  to  part  with  her 
money  by  the  joint  operation  of  that  pretence  and  two  false 
promises  {g). 

3.  The  pretence  must  be  as  to  a  matter  of  fact  and  not  opinion, 
"definite  triable  fact"  not  "expressions  of  opinion  or  mere 
praise."  Thus,  A  represented  inferior  plated  spoons  as  "  eqtbal 
to  Elkington's  A  spoons."  Held,  that  he  could  not  be  con- 
victed as  his  statements  were  in  the  nature  of  mere  exaggerated 
praise  or  puffing  (Ji), 

But  it  would  be  a  misrepresentation  of  fact  if  a  person 
stated  that  spoons  actually  were  Elkington's — knowing  they 
were  not(t);  or  if  he  misrepresented  their  substance  as  by 
saying  they,  were  silver  when  they  were  base  metal  (y);  or 
made  a  misstatement  of  some  specific  fact  within  his  know- 
ledge, even  though  relating  only  to  the  quality  of  goods,  e.g. 
that  a  chain  of  9  carat  gold  was  15  carat  {k),  or  that  a  mixture 
of  tea  and  sand  was  tea  (/). 

So,  also,  if  A  is  carrying  on  a  genuine  business  a  mere 
exaggeration  of  its  prosperity  is  not  within  the  statute  (wi). 
But  it  is  a  misrepresentation  of  fact  for  a  man  to  represent 
himself  as  carrying  on  a  business  which  he  is  not  {n),  or  even  to 
make  any  substantial  misrepresentation  as  to  the  nature  and 
extent  of  his  business,  e.g.  to  obtain  two  trucks  of  potatoes  as 
"  samples  "  by  representing  that  he  is  a  dealer  in  a  large  way 
when  in  reality  he  is  only  doing  a  very  small  trade  as  a 
huckster  (o). 

Whether  a  statement  is  a  statement  of  fact  is  for  the  jury  to 
decide  {p). 

The  pretence  must  be  the  cause  of  the  obtaining. — If  the 
prosecutor  is  not  actually  deceived,  as,  e.g.,  where  he  knows  the 

(g)  R.  V.  Jewnison,  L.  &  0. 167. 

{h)  R.  V.  Bryan,  D.  &  B.  265. 

(♦)  Ibid,  at  p.  271 ;  R.  v.  ArdUy,  L.  H.  1  0.  0.  R.  at  p.  806. 

(i)  R.  V.  Roebuck,  1  D.  &  B.  24. 

(ft)  R.  V.  Ardley,  L.  R.  1  0.  C.  B.  801. 

(0  R.  V.  Foster,  2  Q.  B.  D.  30. 

(m)  R.  V.  Williamson,  11  Cox.  328 ;  c/.  B,  t.  Walton,  D.  &  B.  848. 

(n)  R.  V.  Rhodes,  [1899]  1  Q.  B.  77. 

(o)  R.  V.  Cooper,  2  Q.  B.  D.  610. 

(j>)  R.  T.  ArdUy,  at  p.  304. 


Offences  against  Propekty  and  Possession         49 

falsity  of  the  pretence  but  parts  with  the  goods  to  entrap 
the  prisoner,  or  because  he  believes  the  prisoner  will  pay  him, 
there  cannot  be  a  conviction  for  the  obtaining  but  only  for  the 
attempt  (q). 

So,  also,  the  prisoner  cannot  be  convicted  of  obtaining  by 
false  pretences  if  the  prosecutor  relied  on  his  own  judgment 
and  not  on  the  representations.  Thus,  A  asked  a  pawnbroker 
for  a  loan  of  lOs.  on  a  chain  which  he  said  was  silver.  The 
pawnbroker  tested  it  and  lent  the  money  relying  on  his  test. 
Held,  that  A  could  only  be  convicted  of  the  attempt  (r). 

The  obtaining  need  not  be  the  immediate  result  of  the 
pretence  provided  that  it  is  not  too  remote  from  the  pretence 
to  be  connected  as  cause  and  effect.  Thus,  A  by  a  false  state- 
ment obtained  a  long  start  in  a  race  at  athletic  sports.  He 
won  the  race  and  claimed  the  prize.  Held,  that  he  could  be 
convicted  of  an  attempt  to  obtain  by  false  pretences  (5). 

If  A  by  false  pretences  induces  B  to  enter  into  a  contract) 
with  him  and  obtains  from  B  goods  delivered  in  execution  of 
the  contract  A  can  be  convicted  though  the  goods  were  nob 
in  existence  when  the  contract  was  made,  provided  that  the 
contract  contemplated  the  obtaining  the  goods  and  "  that  there 
is  a  direct  connection  between  the  pretence  and  the  delivery 
...  a  continuing  pretence.  "Whether  there  is  such  a  connection 
or  not  is  a  question  for  the  jury  "  {t). 

The  obtaining  must  be  with  intent  to  defraud  which  must  be 
alleged  in  the  indictment  (w)  and  proved  {v).  Thus,  A  the  servant 
of  B  obtained  goods  from  C  by  a  misrepresentation,  intending  that 
B  should  retain  them  in  part  payment  of  a  debt  of  which  he 
could  not  get  payment  from  C.     Held,  that  if  A  did  not  intend 

(2)  B.  V.  MilU,  D.  &  B.  205 ;  cf.  B.  v.  Dale,  7  C.  &  P.  362. 

(r)  B.  V.  Boebttck,  D.  &  B.  25, 

(s)  B.  V.  Button,  [1900]  2  Q.  B.  597. 

(t)  B.  V.  Martin,  L.  R.  1  C.  C.  R.  56,  at  p.  60;  cf.  B.  v.  Gardner,  D.  &  B. 
iO ;  B.  V.  Bryan,  2  F.  &  F.  567. 

(u)  B.  V.  James,  12  Cox,  127. 

(v)  But  by  B.  88  of  the  Larceny  Act,  1861,  it  is  sufficient  to  allege  and 
prove  an  intent  to  defraud  without  alleging  an  intent  to  defraud  a  particular 
person.  So  also  it  may  be  sufficient,  e.g.  where  the  pretence  is  in  an 
advertisement,  to  allege  that  the  pretence  was  made  to  His  Majesty's  subjects 
(B.  V.  Silverlock,  [1894]  2  Q.  B.  766). 

E.C.L.  4 
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^  defraud  but  merely  to  secure  payment  of  the  debt  he  could 
not  be  convicted  (x). 

But  where  a  person  obtains  goods  by  false  pretences  the 
mere  fact  that  he  intended  to  pay  for  the  goods  when  in  a 
position  to  do  so  is  of  itself  no  defence  (y).  Evidence  of 
other  obtainings  is  admissible  to  show  a  systematic  course 
of  fraud  (z). 

The  intent  must  be  to  deprive  the  owner  wholly  of  hii 
property. — "The  word  obtain  .  .  .  does  not  mean  obtain  the 
loan  of,  but  obtain  the  property  in  any  chattel."  Thus,  where 
A  by  false  pretences  hired  a  horse  for  a  day,  it  was  held  that 
there  was  no  "  obtaining  "  (a). 

Where,  however,  money  is  obtained  on  loan,  the  property  in 
the  coins  passes  by  the  loan,  there  being  no  obligation  to  return 
the  same  coins.  It  is,  therefore,  no  defence  that  money  was 
obtained  merely  as  a  loan  (b). 

The  word  "  owner  "  may,  as  in  the  case  of  larceny,  include 
a  bailee.  "  If  a  party  obtained  his  own  goods  from  another,  by 
false  pretences,  with  intent  to  defraud,  the  goods  would  be,  in 
a  legal  sense,  the  goods  of  that  other  "  (c). 

The  prisoner  may  be  convicted  of  obtaining  though  he  does 
not  obtain  the  goods  or  money  himself,  but  causes  them  to  bo 
paid  or  delivered  to  some  other  person  (d). 

Fraudulently  and  by  false  pretences  to  induce  any  person 
to  execute  or  destroy  any  valuable  security  is  a  misdemeanour 
punishable  as  obtaining  by  false  pretences. 

Cheating. — A  public  cheat  is  an  indictable  misdemeanour  at 
common  law,  and  consists  of  the  use  of  some  deceitful  and 
fraudulent  device,  either  (1)  to  prevent  the  administration  or 
defeat  the  course  of  public  justice,  or  (2)  to  induce  the  owner  of 
goods  or  money  to  part  with  his  property  in  them. 

(x)  B.  V.  Williams,  7  0.  &  P.  354. 
(t/i  B.  V.  Nay  lor,  L.  R.  1  C.  C.  R.  4. 

(2)  B.  V.  Ollis,  [1900]  2  Q.  B.  768;  B.  v.  Fisher,  [1910]  1  K.  B.  149; 
Bee  post,  p.  216. 

(a)  B.  V.  KUham,  L.  B.  1  C.  C.  R.  263. 

(6)  B.  V.  Crossley,  2  M.  &  R.  17;  B.  v.  Burgw,  D.  &  B.  11, 

(c)  B.  V.  Martin,  8  A.  &  E.  at  p.  487. 

(d)  Larceny  Act  (1861),  8.  S9 ;  ihid.,  b.  90, 
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In  the  case  of  a  cheat  against  a  private  individual,  it  is 
necessary  to  prove  that  the  act  has  been  completed,  and  that 
there  has  been  injury  to  the  individual.  In  the  first  case, 
neither  of  these  elements  is  essential,  and  therefore  the  mere 
manufacture  of  false  evidence  to  mislead  a  judicial  tribunal  is 
a  misdemeanour,  even  though  the  evidence  is  not  used(«). 
Cheating  differs  from  obtaining  by  false  pretences,  in  the  fact 
that  a  mere  falsehood  is  not  sufficient  without  the  use  of  some 
token  or  device  or  contrivance  which  affects  or  may  affect  the 
public  generally.  Thus  it  is  not  a  cheat  merely  to  make  short 
delivery  under  a  contract  (/),  but  it  is  a  cheat  fraudulently  to 
use  false  weights  or  measures,  or  to  sell  a  picture  to  which  an 
artist's  name  has  been  forged  (g),  or  goods  to  which  a  false  trade 
mark  has  been  applied  (h).  Cheating  at  play  is  punishable  as 
obtaining  money  by  false  pretences  (^). 

Personation. — To  obtain  money  or  property  by  personation 
was  a  common  law  cheat,  but  by  the  False  Personation  Act, 
1874,  it  is  a.  felony  (p.  s.  life)  for  any  person  falsely  and  deceit- 
fully to  personate  any  person,  or  the  heir,  executor,  administra- 
tor, wife,  widow,  next-of-kin,  or  relative  of  any  person,  with 
intent  fraudulently  to  obtain  any  land,  estate,  chattel,  money  or 
valuable  security.  Previous  statutes  which  are  not  repealed 
by  this  Act  had  made  personation  a  felony  in  some  cases,  e.g. 
personation  of  sailors  or  soldiers  in  order  to  receive  their 
pay  or  pension,  and  personation  of  owners  of  stock  and 
shares  (h). 

Personation  of  bail,  i.e.  to  acknowledge  without  authority 
in  the  name  of  another,  any  recognizance  or  bail,  judgment,  deed, 
or  other  instrument  before  a  Court,  judge,  or  person  lawfully 
authorized  is  a  felony  (l)  (p.  s.  7  yrs.).  j^ 

(e)  B.  V.  Vreones,  [1891]  1  Q.  B.  360. 

(/)  B.  V.  Wheatly,  2  Burr.  1129. 

(g)  B.  V.  Closs,  D.  &  B.  460  (p.  62). 

(h)  See  p.  129. 

(i)  Gaoning  Act  (1845),  b.  17. 

(k)  Arch.  pp.  859-863, 

(Z)  Forgery  Act  (1861),  s.  84. 


Bi8  Elements  of  the  Criminal  Law 

BUEGLARY  AND   HOUSEBREAKING 

Burglary  at  common  law  is  the  breaking  and  entering  of 
the  dwelling'house  of  another  in  the  night  time  with  intent  to 
commit  any  felony  therein,  whether  or  not  the  intent  is 
executed. 

By  statute  (m)  it  includes  the  breaking  md  of  the  dwelling- 
house  of  another  in  the  night  time  after  either  (i)  an  entry 
with  intent  to  commit  a  felony  therein,  or  (ii)  the  com- 
mitting of  a  felony  therein.  In  either  case  it  is  a  felony 
{jp.  8.  life). 

Indictment  for  burglary  and  larceny  to  the  value  of  £5  {n). 
Commencement  as  ante,  p.  22 — that  J.  S.,  on  [date],  about  the 
hour  of  eleven  of  the  clock  in  the  night  of  the  same  day,  the 
dwelling-house  of  J,  N.,  situate  at  the  parish  of  B.,  in  the 
county  of  S.,  feloniously  and  burglariously  did  break  and  enter 
with  intent  the  goods  and  chattels  of  one  K.  0.  in  the  said 
dwelling-house  then  being,  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  and  then  in  the  said  dwelling-house 
six  silver  spoons  of  the  value  of  £6  of  the  goods  and  chattels  of 
the  said  J.  N.  in  the  said  dwelling-house  then  being  found, 
feloniously  and  burglariously  did  steal,  take,  and  carry  away, 
against  the  form,  etc. 

This  indictment  charges  two  offences,  so  that  if  the  burglary 
be  not  proved  the  prisoner  may  be  convicted  of  larceny  in  a 
dwelling-house  (p.  55),  or  of  simple  larceny  (a). 

The  material  points  in  burglary  are  the  Time,  Place,  Manner, 
and  Intent. 

Time. — The  breaking  and  entering  must  both  be  in  the 
night  time,  but  the  breaking  may  be  on  one  night  and  the 
entering  on  another,  provided  that  the  breaking  be  with  intent 
to  enter  and  the  entry  be  with  intent  to  commit  a  felony  (p). 
Night  commences  at  9  p.m.  and  ends  at  6  a.m.  (q). 

(m)  Larceny  Act  (1861),  s.  51. 

(n)  Arch.  p.  7ia 

(o)  See  also  p.  187. 

(p)  R.  V.  Smith,  R.  &  R.  417.    See  B.  v.  Jordan,  7  C.  &  P.  432. 

(2)  Larceny  Act  (1861),  s.  1. 
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Place. — The  breaking  and  entering  must  be  of  a  dwelling- 
house  or  of  some  building  occupied  with  a  dwelling-house, 
occupied  in  the  same  right  (r),  and  communicating  therewith 
immediately  or  by  a  covered  and  enclosed  passage  (s). 

To  constitute  a  dwelling-house  there  must  be  not  only 
occupation  but  dctual  residence  by  the  occupier  or  some  of  his 
family  (t).  It  is  not  sufficient  that  premises  are  used  for  busi- 
ness purposes  or  meals  if  not  slept  in(u);  nor  that  they  are 
slept  in  merely  by  a  person  who  is  not  a  member  of  the 
occupier's  family,  but  acts  only  as  night  watchman  (x).  But  the 
temporary  absence  of  the  occupier  and  his  family  is  immaterial. 

The  premises  must  be  a  permanent  building ;  not  a  tent  or 
other  temporary  structure. 

A  dwelling-house  need  not  be  a  structure  detached  exter- 
nally, a  building  may  be  divided  and  let  to  tenants  so  as  to 
form  two  or  more  dwelling-houses.  This  occurs  where  admis- 
sion to  each  division  is  by  a  separate  door  opening  to  the  street, 
or,  as  in  the  case  of  a  flat  or  set  of  chambers  to  a  common  hall 
or  approach,  so  that  there  is  no  internal  communication  between 
the  divisions  (y). 

Where,  however,  rooms  in  a  house,  not  severed  from  the  rest 
of  the  house,  are  let  to  a  lodger  or  lodgers,  then — 

(i)  If  the  owner  also  resides  in  the  house,  it  remains  one 
dwelling-house  (z),  and  a  burglary  of  any  part  is  a 
burglary  of  the  dwelling-house  of  the  owner,  and  must 
be  so  charged  in  the  indictment  (a). 

(ii)  If  the  owner  does  not  reside  in  the  house,  burglary  can 
be  committed  only  in  any  lodgings  which  are  resided 

(r)  Where  e.g.  a  warehouse  let  to  and  occupied  hy  A  <£  B  oommunicatea 
with  a  dwelling-house  let  to  and  occupied  by  A,  the  warehouse  Is  not  part 
of  the  dwelling-house  of  A  {B.  v.  Jenkins,  R.  &  B.  244). 

(s)  S.  53. 

{t)  B.  V.  Ditcheat,  9  B.  &  0. 184;  B.  v.  Gibbon,  R.  &  R.  442. 

(m)  B.  v.  Martin,  R.  &  R,  108. 

(x)  B.  V.  Flannegan,  R.  &  R.  187. 

(y)  Monks  v.  Sykes,  4  M.  &  W.  667. 

(z)  Kel.  (J.),  83. 

(a)  The  name  of  the  owner  of  the  dwelling-house  l8  essential  in  the 
Indictment  (JB.  v.  White,  1  Leach.  252).  Owner,  however,  includes  any  tenant, 
even  a  tenant  at  will  {B.  t.  Collet,  R.  &  R.  498). 
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in, — which  must  then  be  described  as  the  dwelling- 
house  of  the  lodger, — it  cannot  be  committed  in  any 
part  reserved  by  the  owner  and  not  resided  in  (h). 

The  house  must  be  the  dwelling-house  of  another ;  if  there- 
fore the  tenant  of  a  house  breaks  and  enters  the  room  of  a  mere 
lodger  he  cannot  be  convicted  of  burglary  (c). 

Manner. — There  must  be  (1)  a  breaking,  actual  and  con- 
structive, and  (2)  an  entry.  Actual  breaking  may  be  not  only  by 
a  "  breaking  "  in  the  ordinary  sense  of  the  term,  but  by  picking 
a  lock,  unlocking  a  door  (d),  lifting  a  latch  (e),  or  undoing  any 
kind  of  fastening  to  doors  or  windows,  or  opening  a  door  or 
window  kept  closed  by  its  own  weight  (/). 

It  is  not  breaking  to  enter  through  an  open  door  or 
window  even  though  it  is  opened  wider  for  the  entry  (ff). 
But  though  entry  is  made  by  an  open  door,  burglary  may 
be  committed  by  the  breaking  of  an  inner  door  in  order  to 
enter  a  room.  The  breaking  must  be  of  some  part  of  the 
dwelling-house,  not  merely  of  the  gate  of  a  detached  area  or 
yard  {h). 

There  is  constructive  breaking  when  entry  is  obtained  by 
any  threat  or  trick  (t),  or  by  conspiracy  with  a  servant ;  in 
the  last  case  the  servant  also  is  guilty  of  burglary  if  he  lets 
the  thief  in  by  night,  otherwise  he  is  an  accessory  before  the 
fact  (k) ;  but  if  a  servant  in  such  a  case  acting  under  the 
instructions  of  the  police  or  his  master  opens  the  door  there 
can  be  no  breaking  as  the  door  is  lawfully  open(?).  Where 
there  is  no  breaking  the  prisoner  can  be  indicted  for  entering 

(6)  R.  V.  Rogers,  1  Leech.  C.  C.  89 ;  R.  v.  Trapshaw,  1  Leech.  C.  0.  427. 
If  the  whole  house  is  let  to  lodgers,  each  separate  part,  if  resided  in,  "  being 
in  a  distinct  and  several  occupation  is  the  distinct  mansion  house  of  its 
respective  possessor." 

(c)  Kel.  (J.),  84. 

(d)  jR.  V.  Lawrence,  4  C.  «fe  P.  232, 
(c)  R.  V.  Jordan,  7  0.  &  P.  432. 
(/)  R.  V.  Hyams,  7  0.  &  P.  441, 
(flf)  R.  V.  Smith,  1  Mood.  178. 

(;i)  R.  V.  Davis,  R.  &  R.  322 ;  R.  v.  Bennett,  R.  &  R.  289. 
(i)  Kel.  (J.),  62;  Arch.  719. 
(k)  R.  V.  Tuckwell,  0.  &  M.  215. 
(0  R.  V.  Johnson,  C.  &  M.  218. 


Offences  against  Property  and  Possession         55 

a  dwelling-house  by  night  with  intent  to  steal,  which  by  s.  54 
is  itself  a  felony  (p.  s.  7  yrs.). 

Entry. — In  addition  to  the  breaking  there  mnst  be  an  entry. 
It  is  sufficient  if  there  is  the  least  degree  of  entry  with  any 
part  of  the  body  or  with  any  instrument  or  weapon  inserted /o?* 
the  purpose  of  removing  goods,  but  there  is  not  an  entry  merely 
because  an  instrument  used  for  the  breaking  penetrates  into 
the  house.  Thus,  A  opens  a  window  and  introduces  a  crowbar 
to  force  a  shutter  three  inches  inside  the  window.  This  is  no 
entry  if  no  part  of  A's  body  be  within  the  window  (m). 

Intent. — The  intent  need  not  be  to  commit  larceny  but  may 
be  to  commit  any  felony.  It 'either  may  be  proved  from  the 
commission  of  a  felony  or  may  be  inferred  from  the  circumstances, 
but  cannot  be  presumed  in  the  absence  of  any  evidence  (n). 

Housebreaking  differs  from  larceny  as  follows  : — 

1.  It  may  be  committed  by  day.  2.  It  may  be  committed 
either  in  a  dwelling-house  or  in  a  schoolhouse,  shop,  ware- 
house, or  building  within  the  curtilege  of  a  dwelling-house  and 
occupied  therewith  though  not  directly  communicating.  3.  A 
felony  must  actually  be  committed  therein  (o). 

Housebreaking  may  be  committed  either  (a)  by  breaking 
and  entering  and  committing  a  felony ;  (&)  by  committing  a 
felony  inside  and  breaking  out.     It  is  a  felony  {jp.  s.  14  yrs.). 

The  indictment  is  the  same  as  that  given  for  burglary, 
omitting  the  time  of  the  offence  and  the  word  "  burglariously." 
On  an  indictment  for  housebreaking  the  prisoner  may  be 
convicted  of  larceny  in  a  dwelling-house,  or  of  simple  larceny, 
or  of  breaking  and  entering  with  intent  to  commit  a  felony. 

If  committed  in  a  church,  chapel,  or  other  place  of  worship, 
it  is  sacrilege  (p.  s.  life),  s.  50. 

To  break  and  enter  any  dwelling-house,  church,  etc.,  or 
schoolhouse,  shop,  etc.,  with  intent  to  commit  a  felony,  is  also  a 
felony  (p.  s.  7  yrs.),  s.  57. 

Larceny  in  a  dwelling-house  to  the  extent  of  £5,  or  by  threats 
or  menaces,  is  a  felony  {p.  s.  14  yrs.),  as.  60  and  61.   No  breaking 

(w)  B.  T.  Bust,  1  Mood.  183. 
(w)  B.  V.  Pearson,  74  J.  P.  175. 
(o)  Larceny  Act  (1861),  ss.  55,  68, 
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or  entry  with  intent  to  commit  a  felony  need  be  proved, 
but  the  building  must  be  a  dwelling-house,  and  the  goods  must 
be  under  the  protection  of  the  house  and  not  under  the  protec- 
tion of  the  "person  of  the  prosecutor.  Thus,  if  money  is  stolen 
from  a  person's  pocket  while  he  is  in  a  dwelling-house,  it 
is  within  the  statute  if  he  has  put  off  the  clothes  on  going  to 
bed,  but  not  if  he  is  wearing  them(p).  It  is  within  the 
statute  though  the  offence  is  committed  in  the  thief  s  own 
house  {q). 

The  following  offences  are  misdemeanoiirs  {p.  8.  5  yrs.  or 
after  a  jyrevioios  conviction  for  felony  or  one  of  the  same  misdc' 
meanours  10  yrs.).    (Larceny  Act,  1861,  s.  58)  : — 

1.  Being  found   by  night  armed   with  any  dangerous   or 

offensive  weapon  with  intent  to  break  or  enter  any 
building. 

2.  Being  found  by  night  without  lawful  excuse,  the  proof 

of  which  lies  on  the  accused,  in  possession  of  any 
housebreaking  implement,  or  with  the  face  blackened 
or  disguised,  with  intent  to  commit  a  felony. 

3.  Being  found  by  night  in  any  building  with  intent  to 

commit  a  felony  therein.  , 


Abson  and  Malicious  Injuries  to  Property 

Arson  at  common  law  is  the  malicious  burning  of  the  house 
cf  another,  and  is  a  felony.  It  is  now  governed  by  the  Malicious 
Damage  Act,  1861. 

By  this  Act  it  is  a  felony,  punishable  by  penal  servitude  for 
life,  unlawfully  and  maliciously  to  set  fire  to — 

1.  Any  church,  chapel  or  other  place  of  divine  worship  (s.  1). 

2.  Any  dwelling-house,  any  person  being  therein  (s.  2). 

3.  Any  house,   stable,   outhouse,   warehouse,   office,  shop, 

bam,  storehouse,  shed,  farm  building,  or  building  used 
for  any  trade  or  manufacture,  whether  in  the  possession 

(p)  R.  V.  Hamilton,  8  C.  &  P.  49. 
(2)  B,  y,  Bowdm,  1  C.  «t  K.  147. 
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of  the  offender  or  of  any  other  person,  with  intent  to 
injure  or  defraud  any  person  (s.  3). 

4.  Any  station,  engine  house,  warehouse,  or  other  building 

belonging  to   any  railway,   port,   dock,   harbour,    or 
canal  (s.  4). 

5.  Any  public  building  (s.  5). 

6.  Any  mine  of  coal,  anthracite,  or  other  mineral  fuel  (s.  26). 

7.  Any  ship  or  vessel  finished  or  unfinished  (s.  42)  (r). 

[To  set  fire  to  any  of  His  Majesty's  ships  of  war,  naval  or 
military  stores,  magazines  or  dockyards  is  a  felony 
punishable  with  death  under  the  Dockyards'  Protection 
Act,  1772  (s)]. 

8.  Any  stack  of  corn,  grain,  hay,  straw,  cultivated  vegetable 

produce,  coal,  wood,  or  other  fuel  (s.  17). 
By  other  sections    it    is  also  a  felony,  unlawfully  and 
maliciously — 

9.  To  set  fire  to  any  building  not  specified  in  the  Act, 

(s.  6,^.  s.  14  yrs.). 

10.  To  set  fire  to  any  crops  of  hay,  grass,  corn,  grain,  or 

cultivated  vegetable  produce  or  any  wood,  heath,  furze, 
etc.  (s.  16,  p.  s.  14  yrs), 

11.  To  set  fire  to  any  matter  or  thing  being  in,  against,  or 
under  any  building  under  such  circumstances  that  if  the 
building  were  thereby  set  fire  to  the  offence  would  he 
felony  (s.  7,  p.  s.  14  yrs). 

12.  To  attempt  by  any  overt  act  to  set  fire  to  any  building 
or  any  matter  or  thing  in,  etc.,  a  building  (s.  8,  p.  s. 
14  yrs.),  or  any  ship  (s.  44,  p.  s.  14  yrs.),  or  any  of  the 
things  mentioned  in  s.  7  under  such  circumstances  that 
if  the  building,  ship,  or  thing  were  set  on  fire  the  offence 
would  be  felony  (s.  8,  p.  s.  7  yrs.) 

Maliciously  (^). — The  word  maliciously  in  this  and  similar 


(r)  This  section  also  applies  the  same  punishment  to  the  unlawful  and 
Sdalicious  casting  away  or  destruction  of  any  ship  or  vessel. 

(s)  Arch.  745. 

(t)  By  s.  60  in  any  offence  against  the  Malicious  Damage  Aot,  1861,  It  la 
sufficient  to  allege  and  prove  an  Intent  to  injure  or  defraud  without  alleging 
or  proving  an  intent  to  injure  or  defraud  any  particular  person. 
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statutes  does  not  imply  ill-will  against  any  person  (u),  but  merely 
that  there  was  an  intent  actual  or  constructive  to  do  the  act 
forbidden  by  the  statute.    Thus— 

(i)  A  in  striking  at  B  accidently  wounded  C.  Held,  he 
could  be  convicted  of  "  unlawful  and  malicious  wound- 
ing "  (x),  even  though  he  had  no  intent  to  injure  C. 
The  blow  was  unlawful  and  malicious  (i.e.  intended  to 
wound)  and  it  wounded  C ;  hence  the  requirements  of 
the  statute  were  complete  (y). 
(ii)  A,  apparently  for  a  joke,  put  out  the  lights  on  a  theatre 
staircase  and  closed  the  exit  with  a  bar,  causing  a 
panic  in  which  several  people  were  injured.  JfTeld^ 
that  he  could  be  convicted  of  unlawfully  and  malici- 
ously inflicting  grievous  bodily  harm  on  the  persons 
injured.  "The  prisoner  must  be  taken  to  have 
intended  the  natural  consequences  of  his  act.  He 
acted  unlawfully  and  maliciously  not  that  he  had  any 
personal  malice  against  the  particular  individuals 
injured,  but  in  the  sense  of  doing  an  unlawful  act 
calculated  to  injure  and  by  which  others  were  in  fact 
injured  "  (z). 
(iii)  A  threw  a  stone  intending  to  hit  B,  but  accidentally  hit 
and  broke  a  window.  The  jury  found  that  he  did  not 
intend  to  break  the  window.  Held,  on  this  finding  that 
A  could  not  be  convicted  of  "  unlawfully  and  mali- 
ciously causing  damage  "  (a).  This  ruling  depends  on 
the  fact  that  the  jury  expressly  negatived  any  intention, 
actual  or  constructive :  the  jury  might  have  found  that 
the  act  was  malicious  on  evidence  that  A  knew  that 

(tt)  Cf.  p."  12,  ante.  By  s.  58  ifc  ia  immaterial  whether  the  offence  la  com- 
mitted from  malice  against  the  owner  of  the  property  or  otherwise,  that  ia, 
from  malice  against  some  one  not  the  owner  of  the  property  (R.  v.  Pembliton, 
L.  R.  1  0.  0.  R.  at  p.  122).  By  s.  59  it  is  no  defence  that  the  offender  was  in 
possession  of  the  property  in  respect  of  which  the  act  was  done.  This  section 
altered  the  oonunon  law  rule  in  order  to  bring  tenants  and  bailees  withiii 
the  Act. 

(z)  Offences  against  the  Person  Act  (1861),  B.  20« 

(y)  B.  V.  Latimer,  17  Q.  B.  D.  859. 

(f)  B.  V.  Martin,  8  Q.  B.  D.  54. 

(a)  B.  y.  Pembliton,  L.  B.  2  0.  0.  B.  119. 
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there  were  windows  behind  B  and  that  the  probable 
consequence  of  his  act  would  be  to  break  one  of  them. 

Negligence  does  not  in  itself  amount  to  malice,  a  person 
cannot  therefore  be  convicted  of  unlawfully  and  maliciously 
setting  fire  to  a  ship  where  the  fire  was  due  merely  to  negligent 
conduct,  as  e.g.  in  the  case  of  a  sailor,  who,  intending  to  steal 
rum,  lit  a  match  which  set  the  rum  on  fire  and  burnt  the 
ship  (l). 

Where,  however,  a  person  knows  that  which  he  is  doing  will 
probably  set  fire  to  a  building  and  is  reckless  whether  it  is  set 
on  fire  or  not,  he  can  be  convicted  (c). 

Where  a  person  is  indicted  under  s.  11  it  is  not  sufficient  to 
show  that  the  firing  of  the  goods  was  malicious  ;  it  must  also  be 
shown  that,  if  the  house  had  been  set  fire  to,  the  firing  of  the 
house  would  have  been  wilful  and  malicious,  i.e.  there  must  be 
an  intent  actual  or  constructive  to  set  fire  to  the  house.     Thus — • 

A,  a  lodger  in  B's  house,  from  ill-will  against  B,  broke  up 
B's  furniture,  piled  it  on  the  stone  floor  of  the  kitchen  and 
set  fire  to  it,  so  that  the  house  would  have  been  burnt  had 
not  the  fire  been  put  out  before  the  house  caught  fire.  The 
jury  found  in  ejffect  that  the  prisoner  was  not  aware  that  what 
he  was  doing  would  probably  set  fire  to  the  house  and  was  not 
reckless  whether  it  did  so  or  not ;  the  finding  therefore  merely 
was  that  the  goods  were  set  on  fire  unlawfully  and  maliciously, 
and  negatived  the  remainder  of  the  section.  Held,  that  A  could 
not  be  convicted  under  s.  11  {d). 

Endangering  Life  or  Property  by  Explosives. — By  s.  9  of  the 
Malicious  Damage  Act,  1861,  it  is  a  felony  (p.  s.  life)  unlawfully 
and  maliciously,  by  means  of  explosives,  to  destroy  or  damage 
any  dwelling  house,  any  person  being  therein,  or  any  building, 
whereby  the  life  of  any  person  is  endangered. 

By  ss.  10  and  45  it  is  a  felony  {p.  s.  14  yrs.)  unlawfully 
and  maliciously  to  place  any  explosive  in  or  near  any  ship  or 
building  with  intent  to  destroy  or  damage  such  ship  or  building, 

(6)  B.  V.  Faulkner,  13  Cox,  550. 

(c)  B.  V.  Cooper,  5  0.  &  P.  535 ;  JR.  v.  Pembliton,  L.  B.  2  0.  0.  B.  119 ; 
c/.  B.  V.  Harris,  15  Cox,  75. 

{d)  B.  V.  Child,  L.  E.  1  0.  0.  B.  307. 
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or  any  machinery  or  goods,  or,  by  s.  30  of  the  Offences  ftgamst 
the  Persons  Act,  1861,  with  intent  to  do  injury  to  any  person. 

By  ss.  28  and  29  of  the  latter  Act  it  is  a  felony  (p.  s.  life) 
unlawfully  and  maliciously  by  explosives  to  burn,  maim,  disfigure, 
or  do  any  grievous  bodily  harm  to  any  person  or  to  cause  any 
explosion  or  send  to  any  person  any  explosive  or  dangerous 
thing,  or  to  put  in  any  place  or  throw  at,  or  apply  to  any  person 
any  corrosive  or  explosive  with  intent  to  burn,  etc.,  such  person. 

By  s.  2  of  the  Explosives  Substances  Act,  1883,  it  is  a  felony 
(p.  s.  life)  unlawfully  and  maliciously  to  cause  any  explosion 
likely  to  endanger  life  or  property. 

By  8.  3  of  the  same  Act,  it  is  a  felony  (p.  s,  20  yrs.)  (i)  to 
attempt  to  cause  any  such  explosion;  (ii)  to  make  or  keep 
explosives  with  intent  to  cause  such  explosions. 

By  8,  4  it  is  a  felony  (p.  s.  14  yrs.)  to  make  or  possess 
explosives  under  such  circumstances  as  give  rise  to  a  reasonable 
suspicion  that  they  are  to  be  used  for  an  unlawful  object,  the 
burden  of  proof  that  his  ohject  is  lawful  being  upon  the  accused. 

Other  sections  of  the  Malicious  Damage  Act,  1861,  deal  with 
the  following  offences : — 

Destruction  of  trees  and  shrubs  (i)  in  gardens,  pleasure- 
grounds,  etc.,  to  the  value  of  1^. ;  (ii)  elsewhere  to  the  value  of 
5/.,  felony  (p.  s.  5  yrs,),  ss.  20  and  21. 

Destruction  of  trees  and  shrubs  anywhere  to  the  value  of  at 
least  one  shilling  {\st  aiid  2nd  offences  punishable  on  summary 
conviction ;  3rd  offence,  misdemeanour,  imp.  2  yrs.  h.  I.  whipping), 
•.22. 

Destruction  of  fruits,  vegetable  products,  etc.,  in  any  garden, 
etc.  (Is^  offence,  punishable  on  summary  conmction;  2nd  offence, 
felony,  p.  s.  5  yrs.),  s.  23. 

Damage  to  ships  otherwise  than  by  fire  or  explosives,  felony 
{p.  s.  7  yrs.),  8.  46. 

Destroying  or  damaging  sea-walls,  or  the  banks  of  rivers, 
canals,  reservoirs,  etc.,  or  any  quay,  lock,  weir  or  similar  work  or 
destroying  any  bridge,  viaduct,  or  acqueduct,  felony  (  p.  s.  life), 
88.  30  and  33. 

Placing  anything  across  any  railway  or  displacing  any  rail 
or  sleeper  or  interfering  with  points  or  signals  or  doing  any 
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other  thing  with  intent  to  obstruct  or  injure  any  engine, 
carriage  or  truck,  felony  (p.  s.  life),  a.  35. 
:  .  Lastly,  by  s.  51,  whoever  unlawfully  and  maliciously  commits 
any  damage  to  the  extent  of  more  than  £5  for  which  no  punish- 
ment is  otherwise  provided  in  the  Act  is  guilty  of  a  misdemeanour 
{imp.  2  yrs.  h.  I.  or  if  committed  hy  night  p.  s.  5  yrs.). 


FOEGERY 

Forgery  is  the  making  of  a  false  document  with  intent  to 
defraud  (e).  Originally  it  was  limited  to  the  offence  of  forging 
the  King's  seal  and  treated  as  treason.  Other  forgeries  came  to 
be  considered  as  misdemeanours,  but  for  some  time  the  offence 
was  limited  to  the  false  and  fraudulent  making  or  altering  of 
any  matter  of  record  or  of  a  public  nature,  as  a  parish  register  or 
deed  or  will  (/).  Later  it  was  extended  to  include  the  forgery 
of  any  document  by  which  any  other  person  may  be  injured, 
"  the  fraudulent  making  or  alteration  of  a  writing  to  the  prejudice 
of  another  man's  right "  (g). 

As  a  common  law  misdemeanour  it  was  punishable  by  fine 
or  imprisonment  or  both ;  if  property  was  obtained  thereby  it 
was  a  common  law  cheat  (h). 

To  utter  a  document  knowing  it  to  be  forged,  with  intent  to 
defraud  is  also  a  common  law  misdemeanour. 

Indictment  for  a  statutory  forg^ery  and  uttering. — Commence^ 
ment  as  ante,  p.  22 — that  J.  S.  on  (date)  feloniously  did  forge  a 
certain  will  and  testament,  purporting  to  be  the  last  will  and 
testament  of  one  A.  B. ;  with  intent  thereby  then  to  defraud 
against  the  form,  etc.  (2nd  count).  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  J.  S. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  feloniously  did 
offer,  utter,  dispose  of  and  put  off  a  certain  forged  will,  to  wit, 
the  said  forged  will  in  the  first  count  of  this  indictment  men- 
tioned, with  intent  thereby  then  to  defraud,  he,  the  said  J.  S., 

(e)  St.  Dig.  Art.  350. 

(/)  1  Hawk.  c.  70,  s.  1 ;  ef.  Arch.  p.  79a. 

(g)  4  Bl.  247 ;  B.  v.  Biley,  [1896]  1  Q.  B.  at  p.  312. 

{h)  B.  V.  Hamilton,  [1901]  1  Q.  B.  741. 
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at  the  time  he  bo  offered,  uttered,  disposed  of,  and  put  off  the  said 
forged  will  as  aforesaid,  well  knowing  the  same  to  be  forged ; 
against  the  form,  etc. 

1.  The  Document. — At  common  law,  the  forgery  must  be 
of  some  document  or  writing:  thus  the  forging  of  an  artist's 
name  on  a  picture  is  not  a  common  law  forgery  (i).  But  by 
the  Forgery  Act,  1861,  the  forging  or  uttering  of  practically 
every  kind  of  instrument  is  made  a  felony,  the  maximum 
punishment  in  some  cases  being  penal  servitude  for  life.  By  s.  38 
of  the  Act,  it  is  also  made  a  felony  (p.  s.  14  yrs.)  for  any  person, 
with  intent  to  defraud,  to  demand  or  endeavour  to  obtain  money 
or  property  by  or  under  any  forged  instrument  or  will,  knowing 
it  to  be  forged  (k). 

The  Document  itself  must  be  the  Instrument  of  Fraud. — Thus : 
A  printed  wrappers,  similar  to  those  in  which  Berwick's 
baking  powder  were  wrapped,  but  filled  them  with  his  own 
baking  powder.  Meld  (i)  that  such  a  wrapper  was  not  a 
document  which  could  be  the  subject  of  forgery  ;  (ii)  that  the 
mere  printing  of  the  wrappers  was  not  forgery  though  their  use 
might  be  a  false  pretence  (I).  "  One  of  these  instruments  is  as 
good  as  the  other,  the  one  asserts  what  the  other  does,  the  one 
is  as  true  as  the  other,  but  one  gets  improperly  used  "  (m). 

2.  The  Forgery. — "Every  instrument  which  fraudulently 
purports  to  be  that  which  it  is  not  is  a  forgery  "  (n).  It  is  not 
necessary  that  the  whole  of  the  instrument  should  be  a 
fabrication,  provided  that  there  is  a  falsification  in  any  material 
part.    Thus  it  is  forgery : 

(i)  To  insert  a  false  date  on  any  document  the  date  of  which 

is  material  to  its  effect  or  operation  (o). 
(ii)  To  alter  or  make  additions  to  any  part  of  a  genuine 

(i)  R.  V.  Closa,  D.  &  B.  460.  But  it  is  a  common  law  cheat  if  the  pictura 
Is  sold  as  genuine,  or  the  seller  may  be  indicted  for  obtaining  money  by  false 
pretences  or  punished  summarily  under  the  Fine  Arts  Copyright  Act,  1887 
(Arch.  794). 

(k)  Cf.  R.  V.  Riley,  [1896]  1  Q.  B.  306. 

(2)  And  also  punishable  imder  the  Merchandise  Marks  Act,  1887. 

\m)  R.  V.  Smith,  D.  &  B.  666. 

(n)  R.  V.  RitsfM,  L.  B.  1  C.  C.  B.  at  p.  208. 

(o)  Ibid, 
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instrument  so  as  to  give  it  a  different  effect  or  affect  any 
liability,  e.g.  any  material  part  of  a  biU  of  exchange, 
such  as  the  date,  sum  payable,  time  [or  place  of  pay« 
ment,  or  any  signature  (jp). 
Example : — A  holds  a  bill  of  exchange  accepted  by  a  person 
named  J.  B. ;  he  adds  to  the  acceptance  the  address  of 
a  different  J.  B.  to  make  it  appear  his  acceptance. 
This  is  a  forgery, 
(iii)  To  fill  up  a  blank  cheque  without  authority  from  the 
drawer  (q),  or,  having  a  limited  authority,  to  fill  it  up 
in  a  manner  or  for  an  amount  which  was  not  authorized. 
"If  a  cheque  is  given  to  a  person  with  a  certain  authority, 
the  agent  is  confined  strictly  within  the  limits  of  that 
authority,  and  if  he  choose  to  exceed  it  the  crime  of 
forgery  is  committed  "  (r). 
(iv)  To  sign  a  document  in  the  name  of  any  other  person 
without  his  authority  (s),  or  in  the  name  of  a  non- 
existing  person   or  firm  (t),  even   though  the  name 
80  signed  is  also  the  name  of  the  person  signing. 
Example : — T.  Brown  picks  up  a  cheque  payable  to  T.  Brown 
and  endorses  it  with  his  own  name  knowing  he  is  not  the 
payee.    This  is  forgery,  because,  though  the  signature  is 
that  of  a  T.  Brown  it  is  not  the  endorsement  of  the 
T.  Brown  which  it  purports  to  be  (u). 
So  also  it  would  be  forgery  if  T.  Brown  signed  his  own  name 
to  a  cheque  in  such  a  way  as  to  represent  and  be  taken 
for  the  signature  of  some  other  person  or  some  non- 
existing  person. 
But  it  is  not  forgery  for  a  man  to  use  a  fictitious  name  where 
it  is  not  represented  to  be  the  name  of  any  other  person,  or 
where  the  validity  of  the  instrument  does  not  depend  on  the 

{p)  B.  V.  Blenkinsop,  2  C.  &  K.  530 ;  E.  v.  E^s,  4  F.  &  P,  (fictitious 
address  added). 

(g)  Flower  v.  Shaw,  2  C.  &  K.  703. 

(r)  E.  V.  Bateman,  1  Cox,  76 ;  B.  v.  Wilson,  2  C,  &  K.  627 ;  B.  v.  Sort, 
2C.  iSiK.  527.  ^ 

(s)  B.  V.  Forbes,  7  C.  &  P.  224.  ') 

{t)  B.  V.  Bogers,  8  0.  &  P.  629. 

(u)  Mead  y.  Young,  i  T,  B.  28, 
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question  whether  the  signature  is  the  real  name  of  the  person 
signing.     Thus — 

(i)  J.  S.  has  an  account  at  a  bank  in  the  name  of  C.  D., 
and  signs  all  his  cheques  in  the  name  of  0.  D.    This  is 
not  forgery. 
(ii)  Robert  Martin  bought  a  pony  and  paid  for  it  by  a  cheque 
which  he  drew  in  the  presence  of  the  vendor.    The 
cheque  was  drawn  in  the  name  of  William  Martin  on  a 
bank  where  he  formerly  had  an  account  in  the  name 
of  Robert  Martin.     Held,  no  forgery,  because  he  gave  ib 
as  his  own  cheque,  he  was  known  to  the  vendor  and  the 
cheque  was  taken  as  the  cheque  of  the  person  who  was 
seen  to  sign  it.     Whatever  was  his  motive  he  gained 
no  credit  hy  the  use  of  the  name,    "  In  all  forgeries  the 
instrument  supposed  to  be  forged  must  be  a  false  instru- 
ment in  itself ;  if  a  person  give  a  note  entirely  as  hig 
own,  his  subscribing  it  by  a  fictitious  name  will  not 
make  it  a  forgery,  the  credit  then  being  wholly  given 
to  himself,  without  regard  to  the  name  or  any  relation 
to  a  third  person  "  (x). 
Intent  to  defraud  may  on  a  charge  of  forging  or  uttering  be 
inferred  from  the  circumstances.     "  If  a  person  knowingly  pays 
a  forgery  away  as  a  good  bill  it  is  a  consequence  and  almost  a 
consequence  of  law  that  he  must  intend  to  defraud  the  person 
to  whom  he  pays  the  bill  and  also  the  person  whose  name  is 
used;  as  everything  which  is  the  natural  consequence  of  the 
act  must  be  taken  to  be  the  intention  of  the  prisoner "  (y). 
The  gist  of  the  offence  is  the  use  made  of  the  forged  document ; 
in  such  cases,  therefore,  if  the  offence  has  been  completed  at 
the  time  of  the  uttering  it  is  no   defence  that  the  prisoner 
intended  ultimately  to  pay  the  bill  (2),  or  that  he  did  after- 
wards pay  it  (a).     Nor  is  it  any  defence  that  the  object  was 
to  obtain  money  which  was  due  to  him  or  which  he  honestly 
believed  due  to  him  (6). 

(x)  B.  V.  Martin,  5  Q.  B.  D.  34. 

(y)  B.  V.  Cooke,  8  C.  &  P.  at  p.  588 ;  c/.  B.  v.  HtU,  ibid.  p.  274. 

(z)  B.  V.  Beard,  8  C.  &  P.  143. 

(a)  B.  V.  Geach,  9  C.  &  P.  499.  (6)  B.  v.  Wilscm,  2  C.  &  K.  527. 
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By  s.  44  of  the  Act,  it  is  sufficient  to  allege,  and  prove 
generally  an  intent  to  defraud  without  alleging  or  proving  an 
intent  to  defraud  any  particular  person. 

Offer,  utter,  etc. — This  offence  is  complete  by  any  use  of  the 
forged  instrument  in  order  to  get  money  or  credit  upon  it  or  by 
means  of  it ;  it  is  sufficient  if  it  is  merely  shown  for  this  purpose 
and  it  is  not  necessary  to  prove  that  the  person  to  whom  it  was 
offered  actually  accepted  it  with  intention  to  retain  it  or  was 
defrauded  by  it  (c). 

Guilty  knowledge  may  be  "proved  circumstantially,  e.g.  by 
evidence  that  the  prisoner  has  at  other  times  uttered  forged 
documents  of  the  same  description  {d), 

(c)  E.  V.  Ion,  2  Den.  475 ;  c/.  Aroh.  pp.  809,  810. 

(d)  See  post,  pp.  215,  216. 


B.C.L. 


CHAPTER  III 

OFFENCES  AGAINST  THE  PERSON 

Homicide  is  the  killing  of  a  human  being  by  a  human  being. 
Unless  justifiable  or  excusable  it  is  a  felony  which  amounts 
to  (i)  murder  if  committed  with  malice  aforethought ;  (ii)  man- 
slaughter  in  the  absence  of  malice  aforethought. 

On  a  charge  of  murder  the  indictment  avers  that  **  A  B  .  .  . 
feloniously  wilfully  and  of  his  malice  aforethought  did  kill  and 
mv/rder ; "  in  case  of  manslaughter  that  "  A  B  feloniously  did 
kill  and  slay  "  (a).  Except  for  the  proof  of  malice  aforethought 
the  evidence  required  in  both  cases  is  the  same.  On  an 
indictment  for  murder  the  prisoner  may  be  convicted  of  man- 
slaughter or  of  an  attempt  to  murder  (5).  The  punishment 
for  murder  is  death,  for  manslaughter  the  maodmum  punish- 
ment is  penal  servitude  for  life  (c). 

The  person  killed  must  be  "  a  reasonable  creature  in  being, 
and  under  the  King's  peace  "  {d). 

An  infant  is  "  in  being  "  when  actually  "  wholly  bom  into 
the  world  in  a  living  state"  so  as  to  have  an  independent 
circulation  (e).  The  mere  fact  that  it  has  breathed  is  not 
sufficient  (/).  It  is,  however,  homicide  if  the  infant  is  born 
alive  but  dies  from  injuries  inflicted  before  or  during  birth  or 

(a)  Offences  against  the  Person  Act,  1861,  s.  6. 

(b)  Cf.  p.  187,  j^st. 

(c)  Except,  in  both  cases,  where  the  offender  is  under  16  (Children  Act 
(1908),  p.  197). 

(d)  The  last  phrase  excludes  only  an  alien  enemy  killed  in  war  {cf.  Arch.  872). 
(«)  B.  V.  TreUoe,  0.  &  M.  660 ;  R.  v.  Wright,  9  C.  &  P.  764 ;  R.  v.  SelUa, 

7  C.  &  P.  860.     Complete  severance  is  not  necessary  {R.  v.  Beeves,  9  C.  £  P. 
26  ;  and  cf.  R.  v.  Pntcha/rd,  17  T.  L.  R.  810). 
(/)  R.  V.  PoulUm,  5  C.  &  P.  829. 
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as  a  result  of  premature  birth  effected  by  acts  which  cause  it 
to  be  born  before  it  is  capable  of  maintaining  an  independent 
existence  (g).  But  it  is  not  homicide  if  injuries  inflicted  before 
birth  prevent  the  infant  from  being  born  alive. 

Killing. — There  is  homicide  whenever  the  death  of  a  person 
is  caused  or  accelerated  by  any  act  or  omission  of  the  prisoner 
which  took  place  within  a  year  and  a  day  before  the  death  Qi). 
The  fact  that  the  deceased  was  suffering  from  an  illness  from 
which  he  would  have  died  before  long  is  no  defence  if  an  act 
of  the  prisoner  accelerated  the  death  (i), 

(A)  The  death  must  be  an  effect  of  which  some  act  or 
omission  of  the  prisoner  was  the  actual  cause,  if  it  cannot  be 
fairly  and  reasonably  considered  as  a  consequence  thereof,  but 
is  altogether  unconnected  with  it,  the  death  is  accidental.  Thus, 
A  held  a  glass  of  gin  to  a  child's  mouth,  the  child  seized  it  drank 
the  whole  and  died.  "  As  it  appears  clearly  that  the  drinking 
of  the  gin  in  that  quantity  was  the  oxit  of  the  child  the  prisoner 
must  be  acquitted."  But  it  would  have  been  homicide  if  the 
prisoner  had  "  willingly  given  "  the  gin  and  "  thereby  caused  its 
death  "  {k). 

(B)  If  the  substantial  cause  of  the  death  was  the  conduct 
of  the  prisoner,  it  is  immaterial  that  the  immediate  physical 
cause  was  the  act  of  the  person  killed.     Thus — 

A  jumps  out  of  the  window  in  well  grounded  fear  of 
violence  that  would  endanger  her  life.  The  person  threaten- 
ing the  violence  has  committed  homicide.  "  A  man  may  throw 
himself  into  a  river  under  such  circumstances  as  render  it  not 
a  voluntary  act  by  reason  of  force  applied  either  to  the  body  or 
mind.  It  becomes  then  the  guilty  act  of  him  who  compelled 
the  deceased  to  take  the  step  "  {l). 

On  the  same  principle  if  A  inflicts  on  B  a  bodily  injury 

ig)  B.  V.  West,  2  0.  &  K.  784. 

(h)  B.  V.  Dyson,  [1908]  2  K.  B.  454. 

(i)  Ibid,  and  B.  v.  Martin,  6  0.  «fe  P.  128. 

(k)  B.  V.  Martin,  3  C.  &  P.  21L  The  death  must  be  occasioned  bj  the  act 
(or  omission)  of  the  prisoner  {B.  v.  Smith,  8  C.  &  P.  160).  Cf.  B,  v.  Packard, 
1  C.  &  M.  137,  at  p.  243 ;  B.  v.  Mastin,  6  0-  &  P.  396;  B.  v.  Morby,  8  Q.  B.  D. 
671,  post,  p.  77. 

(I)  B.  V.  Fitts,  C.  &  M.  284 ;  cf.  B.  v.  Curley,  2  Cr.  App.  E.  109. 
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which  is  the  originating  cause  of  a  series  of  consequences 
resulting  in  death  it  is  no  defence  that  the  final  cause  was  the 
refusal  of  B  to  submit  to  necessary  medical  treatment  (m),  or 
was  an  operation,  or  the  effect  of  an  operation,  performed  under 
competent  advice  (n). 

But  a  mere  omission  without  some  duty  to  act  will  not 
constitute  an  indictable  offence  (o).  Thus,  A  sees  B  drowning 
and  can  save  him  but  abstains  from  doing  so,  desiring  that  B 
may  be  drowned.     A  has  not  committed  homicide  (^). 

(C)  Subject  to  the  above,  the  nature  of  the  act  or  omission 
which  caused  or  accelerated  the  death  is  immaterial  (q).  Thus, 
it  may  be  the  result  of  (i)  leaving  an  infant  in  an  exposed 
position  so  that  it  dies  of  cold  (r)  ;  (ii)  neglect  to  give  food  to  a 
child  (s)  or  aged  or  infirm  person  (<);  (iii)  improper  medical 
treatment  (u) ;  (iv)  supplying  a  defective  gun  which  burst  (x) ; 
(v)  fright  caused  by  an  assault  (y). 

The  degfrees  of  homicide. — The  homicide  being  proved  "  the 
law's  first  presumption  is  that  the  party  is  guilty  of  murder," 
the  onus,  therefore,  is  on  the  prisoner  to  show  circumstances  of 
justification,  or  excuse,  or  "  that  he  occasioned  the  death  in 
such  away  as  implies  blame  but  falls  short  of  wilful  murder  "(2). 

Homicide  may  be  A.  Non-felonious  if  (i)  justified,  or  (ii) 
excused ;  B.  Felonious,  which  is  either  (i)  murder,  or  (ii)  man- 
slaughter (a). 

(m)  B.  V.  Holland,  2  M.  &  R.  351. 

(n)  R.  V,  Pym,  1  Cox,  839  ;  R.  v.  Davis,  15  Cor,  174. 

(0)  B.  V.  Smith,  2  0.  <fc  P.  449 ;  R.  v.  Shepherd,  L.  &  C.  147. 

(p)  St.  Dig.  Art.  212. 

IsD  Save  that  taking  away  a  man's  life  by  perjury  is  not  homicide  (Arch. 
876). 

(r)  R.  V.  WaUrs,  2  C.  &  K.  864. 

(s)  R.  V.  Saunders,  7  C.  &  P.  277. 

\t)  R.  V.  Marriott,  8  C.  &  P.  425 ;  R.  T.  Instan,  [1898]  1  Q.  B.  450. 

(tt)  R.  V.  Ellis,  2  C.  &  K.  470. 

(x)  R.  V.  Carr,  8  0.  &  P.  163. 

\y)  R.  V.  Hayward,  21  Cox,  692. 

(z)  R.  V.  Kirkham,  8  C.  &  P.  at  p.  116 ;  ef.  R.  v.  Thomas,  7  0.  &  P.  at  p. 
818 ;  R.  V.  Oreenacre,  8  C.  &  P.  36.  In  practice,  however,  all  the  witnesses 
for  the  prosecution  are  called  {R.  v.  Bull,  9  C.  &  P.  22). 

(a)  In  one  ca&e  homicide,  though  neither  justified  nor  excused,  is  not 
punishable,  e.g.  where  it  is  the  result  of  negligence  which  was  not  criminal, 
see  p.  74. 
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Theoretically,  the  distinction  between  justifiable  and  excus- 
able homicide  was  that  the  former  included  only  homicide  by 
necessity,  without  any  manner  of  fault,  such  necessity  being 
either  (i)  of  a  public  nature,  in  the  execution  or  advancement 
of  public  justice ;  (ii)  of  a  private  nature,  in  defence  of  a  man's 
person,  house,  or  goods  against  some  forcible  felony  (b).  Excus- 
able homicide  was  (i)  per  infortunium,  "  where  a  man  in  doing 
a  lawful  act  without  any  intent  of  hurt  unfortunately  chances 
to  kill  another " ;  (ii)  se  defendendo  upon  a  "  chance  medley " 
or  sudden  quarrel,  which  was  not  justifiable  because  "not 
altogether  faultless  "  (c). 

The  distinction  is  no  longer  of  practical  importance. 
Formerly  the  plea  that  the  homicide  was  per  infortunium  or 
86  defendendo  was  no  defence  to  the  indictment  but  only 
operated  in  mitigation  of  punishment.  If,  therefore,  a  person 
was  found  guilty  of  excusable  homicide  he  incurred  forfeiture 
of  goods,  though  a  pardon  was  grantable  as  of  right  {d).  Now, 
"  no  forfeiture  or  punishment  shall  be  incurred  by  any  person 
who  shall  kill  another  by  misfortune  or  in  his  own  defence  or 
in  any  other  manner  without  felony  "  (e). 

Homicide  is  therefore  non-felonious  in  the  following  cases : — 

1.  Where  in  the  performance  of  a  legal  duty  it  is  necessary 
for  an  officer  of  justice,  or  a  person  with  authority  to  act  as  such, 
to  use  force  causing  death  or  serious  bodily  harm,  e.g. — 

(i)  In  the  execution  of  the  lawful  sentence  of  a  competent 
court  in  a  lawful  manner  by  a  person  whose  duty  it  is 
to  carry  out  the  sentence. 

(ii)  In  the  suppression  of  riots  which  cannot  otherwise  be 
suppressed,  "  By  the  common  law  every  private  indi- 
vidual may  lawfully  endeavour  of  his  own  authority 
and  without  any  warrant  or  sanction  of  the  magistrate 

(6)  The  mere  preserration  of  life  ia  not  a  "necessity,"  nor  is  a  man 
justified  in  killing  an  innocent  person  in  order  to  save  his  own  life,  "  for  he 
ought  rather  to  die  himself  than  kill  an  innocent "  {B.  v.  Dudley,  14  Q.  B.  D. 
273,  at  p.  283). 

(c)  1  Hawk.  c.  28,  c.  29. 

(d)  2  Hawk.  c.  37,  s.  2. 

(e)  Offences  against  the  Person  Act  (1861),  B.  7  (re-enacting  9  Geo.  lY.  c.  31, 
B.  10). 
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to  suppress  a  riot  by  every  means  in  his  power  .  .  , 
and  not  only  has  he  the  authority,  but  it  is  hia 
bounden  duty  (J). 

(iii)  To  prevent  the  commission  of  treason  or  any  felony 
where  there  is  reasonable  ground  to  believe  that  the 
person  killed  intends  to  accomplish  his  object  by 
force  and  cannot  otherwise  be  prevented  (g). 

(iv)  To  arrest  (^),  retake  or  keep  in  custody  or  to  prevent 
the  escape  from  prison  of  a  traitor  or  felon,  even 
though  he  does  not  offer  any  violence,  provided  that 
the  object  cannot  otherwise  be  attained. 

(v)  Where  a  person  is  resisted  or  assaulted  in  the  legal 
execution  of  a  duty,  provided  that  no  more  force  is 
used  than  is  necessary  to  overcome  the  resistance  or 
repel  the  assault  (t). 

2.  Where  there  is  a  legal  right  to  use  force  causing  serious 
bodily  harm,  e.g. — 

(i)  Where  a  person  is  resisted  or  assaulted  in  the  exercise 
of  justifiable  force  (i),  provided  that  no  more  force  is 
used  than  is  necessary  to  overcome  the  resistance  or 
repel  the  assault. 

(ii)  In  self  defence  against  an  assault  causing  danger  of 
death  or  serious  bodily  injury,  or  against  an  attempt 
to  commit  some  "forcible  and  atrocious  felony"  as 
highway  robbery  {k),  rape,  or  burglary  provided  in 
each  case  that  no  more  force  was  used  than  was 
rendered  necessary  by  the  acts  of  the  person  killed  {I). 

(iii)  In  self  defence  on  a  svdden  quarrel  provided  that  the 
force  used  is  not  out  of  proportion  to  the  attack,  and 
that  there  is  "  no  other  means  of  resistance  and  no 
way  of  escape "  (m).     Self  defence  in   this  class  of 

(/)  R.  V.  Finney,  5  C.  &  P.  at  p.  262 ;  cf.  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  at  p,  15. 
(g)  R.  V.  Rose,  15  Cox,  540. 

(h)  For  the  powers  of  arrest  possessed  by  an  officer  of  justice  and  priyats 
person  respectively,  see  p.  162. 
(i)  See  post,  pp.  86,  87. 
{k)  R.  V.  Bull,  9  C.  &  P.  22. 
(I)  Ibid,  at  p.  24 ;  cf.  R.  v.  Scully,  1  0.  &  P.  819. 
(m)  R.  V.  Smith,  8  C.  &  P.  160. 
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cases  is  a  defence  only  where   the   slayer  "  cannot 

escape  though  he  would  "  not  where  "  he  would  not 

escape  if  he  could  "  (n) ;  self  defence  does  not  excuse 

blows  struck  with  a  desire  to  fight  (o).     Nor  can  self 

defence  be   an  excuse  if  there  was   any  "  previous 

malice  or  concerted  design,"  e.g.  if  the  quarrel  was  in 

the  morning  and  a  fight  in  the  afternoon,  for  in  such 

a  case  the  "  after  meeting  is  of  malice  "  (p),  or  if  the 

prisoner  entered  into  the  quarrel  intending  to  use  a 

deadly  weapon  (q). 

3.  "Where  it  happens  per  infortunium,  i.e.  by  misadventure 

or  accident  (r),  and  without  any  default  of  the  prisoner,  that  is 

to  say,  where  (i)  there  was  an  absence  of  any  intention  to  cause 

death  or  serious  bodily  injury,  and  (ii)  the  act  which  caused  the 

death  was  in  itself  lawful,  and  if  dangerous  was  being  done  with 

proper  caution.     Examples — 

(i)  Where  lawful  and   moderate  correction  causes  death 
owing  to  circumstances  which  were  not  and  could  not 
have  been  foreseen  (s). 
(ii)  Where  death  results  from  a  lawful  operation  performed 

without  negligence  (t). 
(iii)  Where  death  is  caused  by  a  lawful  act  in  a  lawful  game 

as  "  an  amicable  spar  with  gloves  "  (u). 
Homicide  is  murder  if  it  is  accompanied  by  malice  afore- 
thought, that  is  to  say — 

(i)  Unlawful  intent  to  cause  death  or  grievous  bodily  harm, 

whether  to  the  person  killed  or  to  any  other  person. 
(ii)  Intent  to  commit  a  felony. 

(n)  Cf.  Arch.  884. 

(o)  B.  V.  Knock,  14  Cox,  1 ;  R.  v.  Ccmniff,  9  C.  &  P.  359. 

ip)  Kel,  (J.),  27. 

(q)  B.  V.  Smith,  8  C.  &  P.  160. 

(r)  The  word  "accident"  Is  used  with  two  distinct  meanings,  (i)  of  an 
event  which  was  not  really  the  consequence  of  the  prisoner's  acts  {cf.  B.  v. 
Smith,  ante,  p.  67),  (ii)  of  an  event  which  was  a  consequence  but  was  neither 
intended  nor  so  likely  to  occur  that  it  must  be  presumed  to  have  been  intended 
(c/.  ante,  p.  12). 

(s)  1  Hawk.  c.  29,  8.  5. 

{t)  R.  V.  Van  Butchell,  8  0.  &  P.  629. 

(u)  B.  V.  Coney,  8  Q.  B.  D.  at  p.  554. 
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(iii)  Intent  to  oppose  an  officer  of  justice  in  the  execution  of 
his  duty. 

(i)  The  expression  malice  "aforethought**  or  malice  "pre- 
pense** does  not  imply  that  the  killing  was  the  outcome  of  any 
"  premeditated  hatred  or  revenge  against  the  person  killed  "  (y). 
It  signifies  merely  "a  design  formed  of  doing  mischief  to 
another  "(2),  that  is  to  say,  that  the  act  causing  death  was 
done  deliberately  and  voluntarily.  "  He  that  doth  a  cruel  act 
voluntarily  doth  it  of  malice  prepensed  ...  if  it  be  voluntary 
the  law  will  imply  malice "  (a).  In  homicide,  as  in  other 
cases,  "  every  one  must  be  presumed  to  intend  the  natural  conse- 
quences of  his  acts  "  ;  if  a  man  voluntarily  does  an  act  which 
ordinarily  causes  death  or  serious  bodily  harm,  he  is  presumed 
to  intend  those  consequences.  Nor  is  it  necessary  to  prove  any 
intent  to  injure  the  person  who  is  actually  killed,  the  question 
is  whether  the  act  was  malicious ;  if  therefore  A,  intending  to 
shoot  and  murder  B,  misses  his  aim  and  kills  C,  he  is  guilty  of 
killing  C  with  malice  aforethought  (6).  "  It  is  common  know- 
ledge that  a  man  who  has  an  unlawful  and  malicious  intent 
against  another,  and  in  attempting  to  carry  it  out  injures  a 
third  person,  is  guilty  of  what  the  law  deems  malice  against 
the  person  injured  "  (c). 

(ii)  The  second  case  is  what  is  commonly  termed  "  con- 
structive "  murder,  and  the  extent  of  the  rule  in  modem  law  is 
somewhat  doubtful.  Theoretically,  death  caused  in  the  com- 
mission of  any  felony  is  murder,  in  recent  cases,  however, 
the  application  of  the  rule  has  been  limited  to  "  any  act  known 

(y)  1  Hawk.  0.  81,  8. 18. 
{z)  Kel,  (J.),  127. 

(a)  Ibid. 

(b)  R.  V.  Kvrhham,  8  C.  &  P.  115 ;  c/.  ante,  pp.  12,  58.  Malice  aforethought 
does  not  imply  "  that  the  party  killing  has  an  old  or  present  grudge  against 
the  deceased.  ...  It  is  only  that  the  party  has  done  the  act  knowing  that  he 
does  it  and  that  the  means  are  such  as  in  all  human  reason  are  likely  to  pro- 
duce death.  If  I  were  to  take  a  loaded  pistol  and  fire  it  into  [a  crowd]  who 
are  entirely  strangers  to  me— if  I  did  that  act  deliberately  and  death  ensued 
I  should  be  guilty  of  murder "  {Ibid.'].  But  the  existence  of  any  grudge  or 
ill-will,  or  any  "express  and  actual  malice,"  would  be  evidence  that  death  was 
in  fact  actually  contemplated  and  intended,  and  would  in  particular  rebut  the 
plea  of  provocation  or  self-defence  {Ibid. ;  cf.  B.  v.  LyTich,  5  C.  &  P.  324), 

(c)  B,  V.  Latimer,  17  Q.  B.  D.  361. 
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to  be  dangerous  to  life  and  likely  in  itself  to  cause  death,  done 
for  the  purpose  of  committing  a  felony  "  (d). 

(iii)  If  a  man  kills  an  officer  of  justice,  either  civil  or 
criminal,  in  the  legal  execution  of  his  duty,  or  any  person 
acting  in  aid  of  him,  or  any  private  person  lawfully  acting  as 
an  officer  of  justice,  three  points  must  be  considered  in  deter- 
mining whether  the  offence  is  murder;  "the  legality  of  the 
deceased's  authority,  the  legality  of  the  manner  in  which  he 
executed  it,  and  the  defendant's  knowledge  of  that  authority  ; 
for  if  an  officer  is  killed  in  attempting  to  execute  a  writ  .  .  . 
against  a  wrong  person  ...  or  if  a  private  person  interferes 
and  acts  in  a  case  where  he  has  no  authority  by  law  to  do 
so  (e) ;  or  if  the  defendant  had  no  knowledge  of  the  officer's 
business,  or  of  the  intention  with  which  a  private  person 
interferes,  and  the  officer  or  private  person  is  resisted  and 
killed ;  the  killing  will  be  manslaughter  only  "  (/). 

Manslaughter  includes  all  felonious  homicide  not  amount- 
ing to  murder,  that  is  to  say,  all  cases  of  "  death  occasioned  by 
an  unlawful  act  but  not  such  as  to  imply  a  malicious  mind." 

It  may  be  divided  into  three  classes ; 

1.  Where  the  death  is  the  unintended  result  of  an  un- 
lawful act  not  amounting  to  a  felony. 

2.  Where  the  death  is  caused  by  negligence. 

3.  Where  the  death  is  the  result  of  an  injury  inflicted  under 
provocation. 

1.  The  first  class  of  manslaughter  includes  cases  where  the 
death  was  the  result  of  an  act  which  is  in  itself  unlawful,  e.g. 
any  assault  or  unlawful  exercise  of  force,  so  that  there  is  an 
absence  of  excuse,  but  where  death  or  serious  bodily  harm  was 
not  actually  or  presumptively  intended,  so  that  there  was  an 
absence  of  malice.     Example : 

(i)  A  schoolmaster  beats  a  boy  so  immoderately  that  he  dies. 
This  is  at  least  manslaughter,  and  might  be  murder  if 

(d)  R.  V.  Seme,  16  Cox,  811.  In  B.  v.  Whitmarsh,  62  J.  P.  711,  where 
death  resulted  from  a  felonious  operation,  Bigham,  J.,  directed  the  jury  that 
they  might  find  a  verdict  of  manslaughter  if  they  were  of  opinion  that  the 
prisoner  could  not  as  a  reasonable  man  have  expected  death  to  result. 

(e)  Cf.  R.  V.  Curran,  3  C.  &  P.  397. 
(/)  Arch.  898,  and  authorities  cited. 
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the  acts  of  the  prisoner  were  such  as  according  to  common 

knowledge,  would  causedeath  or  grievous  bodily  harm  (r/). 

(ii)  A  mother  attempts  to  correct  a  child  with  a  small  piece 

of  iron,  but  accidently  hits  and  kills  another  child. 

"  If  a  blow  is  aimed  at  an  individual  unlawfully,  and 

this  was  undoubtedly  unlawful  as  an  improper  mode 

of  correction,  and  strikes  another  and  kills  him,  it  is 

manslaughter  .  .  .  and  if  the  child  at  whom  the  blow 

was  aimed  had  been  struck  and  had  died  it  would  have 

been  manslaughter  "  (h). 

(iii)  A  kills  B  in  a  prize  fight ;  a  blow  struck  in  a  prize  fight 

is  an  assault:  A  therefore  is  guilty  of  manslaughter (t). 

(iv)  A  was  a  sheriff's  officer  in  possession  of  goods  taken  in 

execution.     B  and  C,  the  owners  of  the  goods,  with  the 

intent  of  getting  A  out  of  possession,  made  him  drunk 

and  then  forced  him  into  a  cab  and  drove  him  about 

for  two  hours.    As  a  consequence  of  the  drink  and 

shaking  in  the  cab,  A  died.    Held,  B  and  C  were  guilty 

of  manslaughter  (k). 

(v)  A  counsels  B  to  give  C  a  dose  of  medicine  as  a  practical 

joke,  in  order  to  make  him  sick.     B  does  so,  and  C 

dies.     B  is  guilty  of  manslaughter  and  A  is  an  accessory 

before  the  fact  (Z). 

(vi)  A  uses  illegal  violence  in  a  football  match  and  causes 

the  death  of  B.     A  is  guilty  of  manslaughter,  and  the 

fact  that  the  act  causing  death  was  permitted  by  the 

rules  of  the  game  is  no  defence  (m). 

2.  "  Negligence  is  the  omission  to  do  something  which  a 

reasonable    man,    guided     upon   those    considerations    which 

ordinarily  regulate  the  conduct  of  human  affairs,  would  do,  or 

doing  something  which  a  prudent  and  reasonable  man  would 

not  do  "  {n).     Death  caused  hy  negligence  is  manslaughter  when : 

{g)  R.  V.  Hopley,  2  P.  &  F.  202  ;  cf.  B.  v.  Cheeseman,  7  G.  &  P.  454. 

{h)  R.  V.  Conner,  7  C.  &  P. 

(t)  Cf.  R.  V.  Coney,  8  Q.  B.  D.  530. 

(fc)  R.  V.  Packard,  1  0.  &  M.  236. 

{I)  R.  V.  Gaylor,  D.  &  B.  288. 

(m)  R.  V.  Bradthaw,  14  Cox,  88. 

(n)  Blyth  v.  Birmingham  Waterworks,  11  Ex.  at  p.  784. 
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(A)  The  negligence  is  **  gross  and  wanton,  so  much  so  as  to 
indicate  something  of  an  evil  mind."  It  is  for  the  jury  to  say 
whether  such  an  amount  of  negligence  is  proved.  The  same 
act  may  constitute  murder  or  manslaughter,  according  to  the 
circumstances  and  the  state  of  mind  or  knowledge  of  the  party. 
Thus,  A  exposes  and  deserts  her  child,  which  dies  as  a  result  of 
the  exposure;  the  offence  is  murder  if  she  left  the  child  "in 
such  a  situation  that  to  all  reasonable  apprehension  she  must 
have  been  aware  the  child  must  die,"  but  manslaughter  if 
"  there  were  circumstances  that  would  make  it  likely  that  the 
child  would  be  found  by  some  one  else  and  its  life  preserved  "  (a). 
So  also  in  the  case  of  jR.  v.  Packard  (p)  the  offence  would  have 
been  murder  if  "  the  prisoners  knew  that  the  liquors  were  likely 
to  cause  death."  The  difference  between  malice  and  negligence 
is  that  in  the  first  case  the  consequences  were  or  must  be  pre- 
sumed to  have  been  contemplated,  and  therefore  intended ;  in 
the  second  case,  the  consequences  were  presumably  not  con- 
templated, and  the  mens  rea  consists  in  the  failure  to  contemplate 
the  probability  of  harm. 

And  (B)  the  circumstances  were  such  that  the  accused  person 
was  under  a  duty  of  taking  care  to  prevent  or  avoid  causing 
harm.     Such  a  duty  arises  in  the  following  cases — 

i.  Whenever  a  person  holds  himself  out  as  and  acts  in  the 
capacity  of  a  medical  man  or  in  any  capacity  which  requires 
special  skill  or  care,  he  is  bound  to  have  competent  skill  and  to 
exercise  proper  care.  Thus,  "  If  any  person,  whether  he  be  a 
regular  or  licensed  medical  man  or  not,  professes  to  deal  with 
.  .  .  life  or  health  ...  he  is  bound  to  have  competent  skill  to 
perform  the  task  that  he  holds  himself  out  to  perform,  and  he 
is  bound  to  treat  his  patients  with  care,  attention,  and  assiduity : " 
"  and  if  the  patient  dies  for  the  want  of  either,  the  person  is 
guilty  of  manslaughter  "  (q).  But  it  is  not  sufficient  to  prove 
a  mere  error  of  judgment,  to  constitute  manslaughter  there 
must  be  either  "  gross  ignorance  or  criminal  inattention  "  (r). 

(o)  E.  V.  Walters,  1  0.  &  M.  164. 

( p)  Ante,  p.  74. 

(g)  R.  V.  Spiller,  5  C.  P.  334,  at  p.  386  ;  cf.  B.  v.  Long,  4  C.  &  P.  398,  428. 

(r)  R.  V.  WmaTnson,  3  C.  «fc  P.  635. 
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So  also  when  a  person  is  in  charge  of  any  ship,  train, 
engine  or  machinery,  it  is  manslaughter  if  death  results  from 
any  act  or  omission  on  his  part  due  to  gross  incompetence  or 
negligence  (s). 

il  Wherever  any  person  does  an  act  which  without  ordinary 
precautions  is  or  may  be  dangerous  to  human  life  he  is  bound 
to  employ  reasonable  precautions  in  doing  it,  e.^. 

(o)  A,  B,  and  C,  without  taking  any  precautions  to  avoid 
danger,  practise  rifle  shooting  in  a  field  near  roads  and  houses 
with  a  rifle  which  carries  a  mile.  A  shot  fired  by  one  of  them 
kills  a  boy  in  a  garden  400  yards  distant — A,  B,  and  C  are  all 
guilty  of  manslaughter  (t). 

(/3)  A  turns  out  a  horse  which  he  knows  to  be  vicious  on  a 
common  across  which  are  much  frequented  public  footpaths. 
The  horse  kicks  and  kills  a  child  on  or  near  one  of  these  paths. 
A  is  guilty  of  manslaughter  (u). 

(7)  A  drives  a  cart  at  a  rapid  pace  and  runs  over  and  kills  B. 
A  is  guilty  of  manslaughter  although  he  repeatedly  called  out 
to  B,  if  from  the  rapidity  of  driving  or  any  other  cause,  e.g. 
intoxication,  deafness,  or  any  physical  infirmity,  B  could  not  get 
out  of  the  way  in  time.  "  It  is  the  duty  of  every  man  who  drives 
any  carriage  to  drive  it  with  such  care  and  caution  as  to  prevent, 
as  far  as  is  in  his  power,  any  accident  or  injury  that  may 
occur "  (x).  If  two  persons  are  racing  in  a  public  road  and  one 
of  them  runs  over  and  kills  a  man  each  is  guilty  of  man- 
slaughter (y). 

In  these  and  similar  cases  of  manslaughter  it  is  no  defence 
that  the  deceased  person  was  also  negligent  and  that  his 
negligence  contributed  to  his  death  (z). 


(s)  R,  V.  Lowe,  3  0.  iS;  K.  123  ;  R.  v.  ElHott,  16  Cox,  0.  0.  710. 

(t)  B.  V.  Salmon,  6  Q.  B.  D.  79. 

(tt)  R.  V.  Dant,  L.  &  C.  567. 

(x)  R.  V.  Walker,  1  C.  &  P.  320. 

(y)  R.  V.  Swvndall,  2  C.  &  K.  230. 

(e)  Ibid. ;  cf.  Arch.  893,  and  authorities  quoted.  It  must  be  noted  that  in 
an  action  of  tort  the  defence  of  •'  contributory  negligence  "  does  not  assert 
that  the  plaintiff's  negligence  contributed  to  the  accident,  but  that,  in  spite  of 
any  negligence  on  the  part  of  the  defendant,  it  was  negligence  by  the  plaintiff 
that  caused  the  accident  {Radley  v.  L.  d  N.W.  By.,  1  A.  C.  764). 
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A,  as  a  practical  joke,  pulls  away  part  of  a  cart  so  that  the 
carter  falls  out  and  is  killed.    A  is  guilty  of  manslaughter  (a). 

ill.  Where  a  person  has  taken  on  himself  the  duty  of  pro- 
viding for  another  person  who  through  age  or  infirmity  cannot 
provide  for  himself,  or  where,  as  in  the  case  of  parents  and 
children  (b)  such  a  duty  is  imposed  by  law,  death  caused  by  a 
wickedly  negligent  failure  to  perform  such  duty  is  manslaughter. 
Wherever  a  person  "  chooses  to  undertake  the  charge  of  a  human 
creature,  helpless  either  from  infancy,  simplicity,  lunacy  or 
other  infirmity,  he  is  bound  to  execute  that  charge  without,  at 
all  events,  wicked  negligence ;  and  if  a  person  who  has  chosen 
to  take  charge  of  a  helpless  creature  lets  it  die  by  wicked 
negligence,  that  person  is  guilty  of  manslaughter  "  (c). 

It  is,  however,  not  enough  to  show  that  proper  aid  or 
medical  attendance  might  have  saved  or  prolonged  life,  it  must 
be  proved  positively  that  the  death  was  caused  or  accelerated 
by  the  neglect  to  provide  or  procure  it  (d). 

It  must  be  noted  that  neglect  renders  a  person  guilty  of 
manslaughter  only  where  it  is  the  result  of  negligence ;  if  the 
neglect  was  intentional  or  so  gross  and  wilful  that  the  death 
must  be  presumed  to  have  been  intended,  the  prisoner  will  be 
guilty  of  murder  {e).  Further,  if  the  neglect  constitutes  a  breach 
of  a  statute  the  prisoner  is  thereby  guilty  of  an  act  which  is  in 
itself  unlawful,  and  the  fact  that  he  does  what  he  thinks  is  right 
is  no  defence  if  his  conduct  amounts  to  neglect  within  the 
statute.  Thus,  by  the  Prevention  of  Cruelty  to  Children  Act, 
1894,  it  was  a  misdemeanour  for  any  person  in  charge  of  a 
child  wilfully  to  neglect  such  child  in  a  manner  likely  to  cause 
injury  or  death.  A  belonged  to  a  sect  which  disbelieved  in 
medical  aid  and  therefore,  though  in  other  respects  he  had  ex- 
ercised proper  care,  he  had  deliberately  abstained  from  obtaining 
medical  assistance.  This  being  "  wilful  neglect "  A  was  guilty 
of  manslaughter  no  matter  what  his  motive  or  state  of  mind(/). 

(a)  B.  V.  Sullivan,  7  C.  &  P.  641. 

(6)  R.  V.  Edwards,  8  C.  &  P.  611 ;  B.  v.  Saunders,  7  C.  &  P.  277. 

(c)  B.  V.  Nicholls,  13  Cox,  75. 

(d)  R.  V.  Morby,  8  Q.  B.  D.  571.  (e)  B.  v.  Marriott,  8  C.  &  P.  425. 
(/)  B.v.  Senior,  [1899]  1  Q.  B.  283.    See  now  B.  12  of  the  Children  Act, 

[1908]  ante,  p.  41. 
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3.  Provocation.  •'  If  a  person  being  stung  and  excited 
inflicts  a  blow  or  wound,  provided  the  provocation  be  sujicient, 
and  acting  upon  him  at  the  time,  and  recent,  he  will  only  be 
guilty  of  manslaughter  .  .  .  because  .  .  .  what  he  did  was 
done  in  a  moment  of  overpowering  ,  passion  which  jfrevented  the 
exercise  of  reason  {g). 

Provocation  may  be  constituted  by  an  assault  and  battery 
or  by  false  imprisonment,  or  by  the  sight  by  a  husband  of  his 
wife  (A)  in  the  act  of  adultery  or  of  the  commission  of  an 
unnatural  offence  upon  his  son(t).  But  it  cannot  be  con- 
stituted by  the  use  of  lawful  force  (A;),  nor  by  mere  words 
or  gestures  (I)  nor  by  provocation  which  was  provoked  by  the 
prisoner  (m). 

Nor  will  the  offence  be  reduced  to  manslaughter  unless  the 
mode  of  resentment  bears  a  reasonable  proportion  to  the  provo- 
cation. "  It  is  not  every  slight  provocation,  which  will,  when 
the  party  receiving  it  strikes  with  a  deadly  weapon,  reduce  the 
crime  from  murder  to  manslaughter  (n). 

Finally,  the  act  causing  the  death  must  have  been  due  to 
the  overpowering  passion  caused  by  the  provocation,  and  nothing 
else.     Provocation  is  therefore  no  excuse — 

(i)  K  there  is  any  evidence  of  any  "  old  grudge "  or 
previous  quarrel,  so  that  the  killing  was  the  conse- 
quence of  former  malice  and  not  of  the  provocation  (o), 

(ii)  If  after  the  provocation  there  has  been  sufficient  time 

(g)  B.  V.  Kirkham,  8  0.  &  P.  115. 

(fe)  R.  V.  Kelly,  2  C.  &  K.  814. 

(t)  JB.  V.  Fisher,  8  C.  &  P.  182.  It  is  doubtful  how  far  an  offence  committed 
against  another  person  is  sufficient  provocation.  In  the  case  of  R.  t.  Har- 
rington, 10  Cox,  870,  where  a  father  seeing  his  daughter  assaulted  Tiolently  by 
her  husband,  struck  him  a  fatal  blow,  it  was  held  to  be  manslaughter. 

(ft)  R.  V.  Hagan,  8  0.  &  P.  167 ;  R.  v.  Bourne,  5  C.  &  P.  120, 

(Z)  JB.  V.  Sherwood,  1  C.  &  K.  566.  Offensive  words  may,  however,  ba 
taken  into  consideration  in  considering  the  amount  of  provocation,  and  may 
perhaps  constitute  provocation  if  they  are  accompanied  by  some  act  showing 
an  intent  to  inflict  bodily  injury,  or  if  the  killing  was  by  some  means  not 
likely  to  cause  death  as  by  a  blow  with  the  fist  (Arch.  887,  St.  Dig.  Art.). 

(m)  Mason's  Case,  Fost.  182. 

(n)  R.  V.  Lynch,  6  C.  &  P.  824 ;  R.  v.  Matogridge,  K&.,  (J.),  119 ;  R.  v, 
Stedman,  Fost.  292 ;  cf.  Arch.  885. 

(o)  B.  V.  Kirkham,  8  0.  &  P.  115;  B.  v.  Lynch,  at  p.  325. 
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for  "  the  blood  to  cool,  and  for  reason  to  resume  her 
seat,  before  the  mortal  wound  was  given,"  so  that 
the  killing  "denoted  rather  the  presence  of  judg- 
ment and  reason  than  of  violent  and  ungovernable 
passion  (p).  Thus,  if  two  persons  quarrel,  and  agree 
to  meet  later  and  fight,  and  one  is  killed,  the  offence 
is  murder  (j).  Whether  sufficient  time  has  elapsed 
so  as  to  prevent  the  provocation  from  being  recent,  is 
a  question  for  the  judge  (r). 

Attempts  to  commit  murder. 

The  following  offences  are  felonies  punishable  by  penal 
servitude  for  life  (s). 

1.  Administering  or  causing  to  be  administered  to  or  to  be 
taken  by  any  person  any  poison  or  other  destructive  thing  or 
by  any  means  wounding  or  causing  grievous  bodily  harm  with 
intent  to  murder  (t). 

2.  Attempting  to  administer,  etc.,  any  poison,  etc.,  shooting 
or  attempting  to  discharge  any  loaded  arms  at  any  person,  or 
attempting  to  drown,  suffocate,  or  strangle  any  person,  with 
intent  to  murder  (u) 

3.  Destroying  or  damaging  buildings  by  explosives  with 
intent  to  murder  (x). 

4.  Setting  fire  to  ships  or  any  part  of  the  tackle  or  any 
goods  therein  or  casting  away  or  destroying  ships  with  intent 
to  murder  (y).  h 

5.  Attempting  to  commit  murder  by  any  other  means  (a). 
A  person  who  on  an  indictment  for  murder  is  convicted  of  the 
attempt  may  by  virtue  of  these  sections  be  sentenced  to  penal 
servitude  for  life  (a). 

Suicide. — Attempt   to   commit   suicide  is  a  common   law 

{p)  B.  V.  Eayward,  6  C.  &  P.  157. 

(g)  B.  V.  Young,  8  C.  &  P.  644. 

(r)  B.  V.  Fisher,  8  0.  &  P.  182. 

(s)  Except  in  cases  within  the  Children  Act,  1908,  p.  197, 

{t)  OSences  against  the  Person  Act,  1861,  s.  IL 

(u)  S.  14. 

(x)  S.  12.  . 

(y)  S.  13. 

(z)  S.  15. 

(a)  B.  T.  White,  [1910]  2  K.  B.  lU. 
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misdemeanour.  If,  however,  two  persons  agree  to  commit  suicide 
together  and  attempt  to  do  so  but  only  one  dies,  the  survivor 
is  guilty  of  murder  (J). 

Attempts  to  procure  abortion. 
It  is  a  felony  {p.  s.  life)  (c) 

(i)  For  any  pregnant  woman  unlawfully  to  administer  to 

herself  any  poison  or  other  noxious  thing  or  to  use 

any  instrument  or  other  means  with  intent  to  procure 

her  own  miscarriage. 

(ii)  For  any  person  unlawfully  to  administer  or  cause  to  be 

administered  any  poison,  etc.,  to  any  woman  whether 

pregnant  or  not  with  intent  to  procure  miscarriage  or 

to  use  any  instrument  or  other  means  with  like  intent. 

"If  the   thing  administered   is  a  recognized  poison,  the 

offence  may  be  committed,  though  the  quantity  given  is  so 

small  as  to  be  incapable  of  doing  harm  (d). 

Whether  a  substance  which  is  not  a  recognized  poison,  is 
a  "  noxious  thing  "  depends  on  whether  it  is  "  noxious  "  in  the 
quantity  administered  (<^). 

The  intent  is  the  essential  element  of  the  offence,  it  is  there- 
fore immaterial  that  the  thing  administered  would  not  in  fact 
produce  miscarriage. 

It  is  a  misdemeanour  (p.  s.  5  yrs.)  for  any  person  unlawfully 
to  procure  or  supply  poison,  etc.,  or  any  instrument  or  thing 
knowing  that  it  is  intended  to  be  unlawfully  used  with  intent 
to  procure  the  miscarriage  of  any  woman,  whether  pregnant 
or  not. 


Eape  and  Offences  against  Women  and  Girls 

Rape  is  the  offence  of  having  carnal  knowledge  of  a  woman 
without  her  consent,  as  (i)  by  force  or  fear  of  bodily  harm  («), 
(ii)  by  fraud,  e.g.  where  there  is  submission  due  to  the  belief  that 

(6)  R.  V.  Alison,  8  C.  &  P.  418. 

(c)  Offences  against  the  Person  Act,  1861,  8.  58. 

(d)  R.  V.  Cramp,  5  Q.  B.  D.  207. 

(e)  R.  T.  EaUett,  9  C.  &  P.  748. 
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a  'medical  operation  is  taking  place  (/) ;  (iii)  by  personation  of 
her  husband  {g),  (iv)  when  she  is  asleep,  unconscious,  or  so  im- 
becile as  to  be  unable  to  understand  the  nature  of  the  act  Qi). 

Eape  is  a  felony  {p.  s.  life).  It  cannot  be  committed  by  a 
husband  upon  his  wife,  nor  by  a  boy  under  14,  either  of  whom 
may  however  be  convicted  as  principals  in  the  second  degree. 
To  complete  the  offence  there  must  be  some  penetration ; 
failing  this,  the  prisoner  may  be  convicted  of  the  attempt  or 
of  an  indecent  assault. 

Offences  against  Women  and  Girls. — 1.  Unlawful  carnal 
knowledge  of  a  girl  under  thirteen  is  a  felony  (p.  s.  life  or,  if 
the  offender  is  under  sixteen,  whipping).  The  attempt  is  a  mis- 
demeanonr  (i)  (imp.  2  yrs.  h.  L).    Consent  is  no  defence. 

The  following  offences  are  misdemeanours  (imp.  2  yrs.  h.  /.). 

(1)  To  have  or  attempt  to  have  unlawful  carnal  knowledge 
of  a  girl  between  thirteen  and  sixteen.  Keasonable  cause  to 
believe  that  the  girl  was  over  sixteen  is  a  defence  (k).  No 
prosecution  can  be  commenced  more  than  six  months  after  the 
offence  (/). 

(2)  Any  indecent  assault  upon  a  female  (m).  In  case  of  a 
child  under  thirteen  consent  is  no  defence  (n). 

(3)  To  have  or  attempt  to  have  unlawful  carnal  knowledge 
of  a  woman  known  to  the  prisoner  to  be  imbecile,  though  the 
circumstances  do  not  amount  to  rape  (o). 

(4)  To  procure  or  attempt  to  procure  by  threats  or  intimida- 
tion, or, — except  in  the  case  of  a  prostitute  or  woman  of  known 
immoral  character — to  procure  by  false  representations  any 
woman  or  girl  to  have  any  unlawful  connection  either  within 
or  without  the  King's  dominions,  or  to  administer  any  drug 
for  the  purpose  of  unlawful  connection  by  any  one.    No  person 

(/)  B.  V.  Flattery,  2  Q.  B.  D.  410. 
(g)  Criminal  Law  Amendment  Act,  1885,  8.  4. 
\h)  B.  V.  Barratt,  L.  B.  2  C.  C.  R.  81. 
(i)S.4. 
(fc)  S.  6. 

{I)  Prevention  of  Cruelty  to  Children  Aot,  1904,  a.  27, 
(m)  Offences  against  the  Person  Act,  1861,  s.  52. 
(n)  Criminal  Law  Amdndment  Aot,  1885,  s.  2, 
ip)  Ibid.t  a.  6  (2). 
fi.C.L.  6 
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can  be  convicted  of  an  offence  under  this  section  upon  the 
evidence  of  one  witness  unless  it  is  corroborated  in  some 
material  particular  (^).  Any  person  indicted  for  rape  or  un- 
lawful carnal  knowledge  of  a  girl  under  thirteen  may  be  con- 
victed of  either  of  the  above  four  misdemeanours  (5),  or  of 
incest  (r). 

(5)  To  procure  or  attempt  to  procure  any  girl  under  twenty- 
one,  not  being  a  prostitute,  etc.,  to  have  unlawful  connection 
with  any  other  person  (i.e.  any  person  other  than  the  accused) 
either  within  or  without  the  King's  dominions,  or  to  procure, 
etc.,  any  woman  to  become  a  common  prostitute  within  or 
without  the  King's  dominions  or  to  leave  the  United  Kingdom 
with  intent  that  she  may  become  an  inmate  of  a  brothel  else- 
where, or  to  leave  her  usual  place  of  abode  in  the  United 
Kingdom — not  being  a  brothel — with  intent  that  she  may 
become  an  inmate  of  a  brothel  within  or  without  the  King's 
dominions  (s). 

(6)  For  an  owner,  occupier,  or  manager,  of  any  premises  to 
induce,  or  knowingly  permit,  any  girl  between  thirteen  and 
sixteen  to  be  on  his  premises  for  any  unlawful  carnal  know- 
ledge. If  the  girl  is  under  thirteen  the  offence  is  felony 
(p.  s.  life).  Reasonable  cause  to  believe  that  the  girl  was  over 
sixteen  is  a  defence  (t). 

(7)  For  a  person  having  custody  or  charge  of  a  girl  under 
sixteen  to  cause,  or  encourage,  the  seduction  or  prostitution  or 
unlawful  carnal  knowledge  of  such  girl.  Knowingly  to  allow 
a  girl  to  consort  with,  or  be  employed  by,  a  person  of  known 
immoral  character  constitutes  "  causing  or  encouraging  "  (u). 

Abduction  and  Detention  of  Women  and  Girls. — Any  person 
is  guilty  of  a  felony  {p.  s.  14  yrs.),  who  with  intent  to  marry 
or  carnally  know,  or  to  cause  to  be  married  or  carnally  known. 

(i)  From  motives  of  lucre  takes  away  or  detains  against 

(p)  Ibid.,  s.  8. 

(g)  Ibid.,  B.  9. 

(r)  Now  a  misdemeanour  {p.  s.  7  yrs.,  imp.  2  yrs.  h.  I.)  In  the  case  of 
any  male  person  or  any  female  not  under  16  who  consents.  Consent  of  tha 
female  is  no  defence  to  a  male  person.    Incest  Act,  1908,  s.  1. 

(s)  Criminal  Law  Amendment  Act,  1885|  8.  2. 

{t)  Ibid.,  s.  6. 
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her  will  any  woman  who  has  any  interest,  present  or 
future,  in  any  property  or  is  presumptive  heiress  or 
next  of  kin  to  any  one  having  any  such  interest  (x). 

(ii)  Fraudently  takes  out  of  the  custody  of  or  detains  against 
the  will  of  her  father,  mother,  or  any  one  having 
lawful  charge  of  her,  any  such  woman  under  twenty- 
one  years  of  age. 

(iii)  By  force  takes  away  or  detains  against  her  will  any 
woman  of  any  age. 

The  following  offences  are  misdemeanours  (imp.  2  yrs, 
h,L):— 

A.  To  detain  any  woman  or  girl  against  her  will  in  any 
premises  with  intent  that  she  may  be  unlawfully  carnally 
known  by  any  man,  or  in  any  brothel. 

B.  To  take  or  cause  to  be  taken  out  of  the  possession  and 
against  the  will  of  her  father,  mother  or  other  person  having 
the  lawful  charge  of  her — 

1.  Any  unmarried  girl  under  eighteen  with  intent  that  she 

may  be  unlawfully  and  carnally  known  by  any  man. 
Eeasonable  cause  to  believe  that  the  girl  was  over 
eighteen  is  a  defence. 

2.  Any  unmarried  girl  under  sixteen  for  any  purpose. 

The  taking  need  not  be  by  force,  actual  or  constructive,  and 
the  fact  that  the  girl  consents  or  proposes  the  plan  is  no  defence 
if  the  prisoner  "  made  a  bargain  with  her  to  take  her  away  "  (y), 
or,  if  by  preconcerted  arrangement  the  girl  leaves  her  home 
in  order  to  meet  and  go  away  with  the  prisoner  (2).  But  if 
without  any  persuasion  or  agreement  a  girl  leaves  her  home 
and  goes  to  the  prisoner  he  is  not  guilty  of  **  taking  "  merely 
because  he  does  not  restore  her  (a).     There  may,  however,  be  a 

(tt)  Children  Act,  1908,  s.  17,  1910,  s.  1.  By  s.  16  of  the  Act  of  1908  a 
person  in  custody  of  a  child  or  young  person  who  allows  it  to  reside  in  or 
frequent  a  brothel  is  guilty  of  a  misdemeanour  (punishable  on  smnmary 
conviction,  fine  £25,  imp.  6  mos.  h.  I.,  or  both).  A  person  indicted  under  s.  6 
of  the  Criminal  Law  Amendment  Act  may  be  convicted  of  this  oSence. 

(x)  Ofiences  against  the  Person  Act,  1861,  8.  53. 

(y)  Cf.  B.  V.  Bobim,  1  0.  &  K.  456. 

(«)  B.  V.  Mankletow,  6  Cox,  143. 

(a)  B.  V.  Olifi^r,  10  Cox,  402. 
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taking  out  of  possession  where  a  girl  is  absent  from  her  home, 
if  her  absence  is  for  a  more  temporary  purpose  which  does  not 
interrupt  the  possession  of  the  person  in  lawful  charge  of 
her  (b).  It  is  no  defence  that  the  taking  was  merely  for  a 
short  time,  and  without  any  intent  to  keep  her  away  from  her 
home  permanently  (c). 

There  is  a  taking  against  the  will  of  the  father,  etc.,  if 
though  he  consented,  his  consent  was  induced  by  the  fraudulent 
representations  of  the  prisoner  («^).  It  is  a  defence  that  the 
prisoner  did  not  know  and  had  no  reason  to  believe  that  the 
girl  was  under  the  lawful  charge  of  any  person  (e).  But  it  is 
no  defence  that  the  prisoner  honestly  and  upon  reasonable 
grounds  believed  that  the  girl  was  over  sixteen  (/). 

The  offence  may  be  committed  either  by  a  male  or  female, 
and  the  absence  of  any  corrupt  motive  is  no  defence  (g). 

Child  Stealing. — Unlawfully,  either  by  force  or  fraud  (A),  to 
take  away  or  detain  any  child  under  fourteen,  with  intent  to 
deprive  the  parent,  or  guardian,  of  its  possession,  or  with  intent 
to  steal  any  article  upon  such  child,  or  to  receive  or  harbour 
such  child  knowing  it  to  have  been  so  taken  away  is  a  felony 
(p.  s.  7  yrs. ;  whipping  in  case  of  a  male  under  16).  The  ojBfence 
cannot  be  committed  by  any  person  claiming  a  right  to  the  child 
or  by  the  parent  of  an  illegitimate  child  (i). 

Assaults 

An  assault  is  an  attempt,  offer,  or  threat  to  use  any  unlaw- 
ful force  to  another.  Battery  is  the  actual  use  of  any  unlawful 
force.  Every  battery  includes  an  assault.  Thus,  if  A  throws  a 
stone  at  B  and  hits  him  it  is  a  battery,  if  he  misses  him  it  is  an 
assault. 

(b)  B.  V.  Mycock,  IS  Cox,  S8. 

(c)  B.  V.  Timmins,  8  Cox,  401. 

(d)  B.  V.  Hopkins,  C.  &  M.  254. 

{e)  B.  V.  Eibbert,  L.  R.  1  C.  C.  R.  184. 
(/)  B,  V.  PriTice,  L.  R.  2  C.  0.  R.  154. 
(g)  B.  V.  Booth,  12  Cox,  231. 

{h)  Exercised  either  upon  the  child  or  its  guardian  (B.  T,  Bellis,  62  L.  J. 
(M.  C.)  155). 

(i)  Ofiences  agaiiist  tix9  Person  Act,  1861,  s,  56. 
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Indictment  for  assault  and  Battery  (Common  Law)  Com- 
mencement  as  ante,  p.  22, — that  J.  S.  ...  in  and  upon  one 
J.  N.  unlawfully  did  make  an  assault,  and  him  the  said  J.  N. 
did  then  beat,  wound,  and  ill  treat,  to  the  great  damage  of  the 
said  J.  N. ;  against  the  peace,  etc. 

This  indictment  charges  both  an  assault  and  a  battery ;  if 
either  is  proved  the  prisoner  must  be  convicted.  A  common 
assault,  whether  or  not  including  a  battery,  is  a  misdemeanour 
(imp.  1  yr.  h.  I.,  also  punishable  summarily)  (k).  It  can  also 
be  made  the  subject  of  civil  proceedings  (I). 

An  assault  is  constituted  by  any  attempt  to  apply  unlawful 
force  to  another  or  any  threat  which  is  accompanied  by,  or 
consists  of  any  act  or  gesture  showing  a  present  intent  to  use 
unlawful  force,  and  is  also  accompanied  by  "  a  present  ability 
to  carry  the  threat  into  execution  "  (m).     Thus — 

(i)  A  being  in  B's  workshop  and  refusing  to  leave,  B  and 

his  workmen  surrounded  him,  tucking  up  their  sleeves 

and  aprons  and  threatened  to  break^his  neck  if  he  did 

not  go  out.     Held,  an  assault  (ti).' 

(ii)  A  advanced  towards  B  in  a  threatening  attitude  and 

with  the  intent  of  striking  B,  but  was  stopped  by 

another  person  just  before  he  reached  B.     Held,  that 

as  "  his  blow  would  almost  immediately  have  reached 

[B]  if  he  had  not  been  stopt,"  he  was  guilty  of  an 

assault  (o). 

But  a  mere  threat  "  not  in  the  slightest  degree  executed  " 

does    not    constitute    an    assault,    nor    will    even    acts    or 

gestures   if   done   under   such   circumstances   or   at   such   a 

distance    that    the   threat   cannot   possibly   be   carried    into 

effect  (p). 

A  battery  "  includes  every  touching  and  laying  hold  (however 
trifling)  of  another's  person  or  clothes  in  an  angry,  revengeful, 


{k)  See  p.  248. 

{I)  But  see  p.  6. 

(m)  Bead  v.  Coker,  13  C.  B.  at  p.  860. 

(n)  Ibid. 

(o)  Stephens  v.  Myers,  4  0.  &  P.  349. 

Ip)  Cobbett  V.  Grey,  4  Exch.  729. 


86  Elements  of  the  Criminal  Law 

rude,  insolent,  or  hostile  manner,"  or  even  an  act  such  as 
striking  a  horse  on  which  a  man  is  riding  so  that  he  is 
thrown  (q). 

Defences. — The  defendant  may  under  the  general  issue 
prove  either  (1)  that  the  facts  of  the  case  do  not  constitute  an 
assault  or  battery,  e.g.  that  it  was  an  accident  or  done  by  con- 
sent; or(2)  that  he  was  justified  or  excused.  He  may,  also, 
where  the  circumstances  permit,  specially  plead  the  defence  that 
the  matter  has  already  been  disposed  of  by  a  Court  of  Summary 
jurisdiction.     {Post,  p.  249.) 

(1)  As  a  general  rule  "want  of  consent  is  an  essential 
element  in  every  assault,  and  that  which  is  done  by  consent 
is  no  assault  at  all."  But  consent  is  no  defence  if  "  the  injury 
is  of  such  a  nature  or  is  inflicted  under  such  circumstances  that 
its  infliction  is  injurious  to  the  public  as  well  as  to  the  person 
injured.  It  is  no  defence  therefore  when  the  act  is  itself  illegal, 
as  a  prize  fight  (r).  Consent  moreover  means  active  consent, 
and  not  the  mere  absence  of  resistance  or  positive  dissent. 
Mere  submission  does  not  therefore  amount  to  consent  where 
it  is  not  voluntary,  but  is  the  result  of  fear  or  coercion  or 
ignorance  of  the  nature  of  the  act  submitted  to  (s). 

If  the  occurrence  was  the  result  of  inevitable  accident,  it  is 
not  the  act  of  the  defendant,  and  he  is  not  liable  (t). 

(2)  The  same  facts  which  would  make  homicide  a  killing 
by  misadventure,  will  also  be  an  excuse  upon  an  indictment 
for  a  battery  (w). 

The  use  of  force  is  justified. 

i.  In  correction  which  is  lawful,  i.e.  by  a  person  who  has 

authority  to  correct,  and  "  moderate  in  the  manner,  the 

instrument,  and  the  quantity  "  (x). 
ii.  In  self  defence  or  defence  of  a  wife,  husband,  parent, 

(g)  Arch.  730. 

(r)  R.  V.  Ccmey,  8  Q.  B.  D.  534  ;  see  pp.  549,  653. 

(s)  R.  V.  Day,  9  C.  &  P.  722;  R.  v.  Lock,  L.  R.  2  0.  0.  R.  10;  ef.  also 
p.  81. 

(0  Hall  V.  FeamUy,  3  Q.  B.  919;  c/.  Sadler  v.  Scmth  Staffs.  Rly.,  23 
Q.  B.  D.  at  p.  21. 

(«)  Arch.  931 ;  ef.  ante,  p.  68. 

(z)  Arch.  931. 
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child,  master  or  servant,  provided  that  the  force  used  is 
not  more  than  is  necessary  for  defence,  and  is  actually 
used  for  defence  and  not  in  revenge  "  when  all  the 
danger  is  past "  {y). 

iii.  In  defence  of  property.  In  case  of  trespass  "  if  a  person 
enters  another's  house  with  force  and  violence,  the 
owner  of  the  house  may  justify  turning  him  out  (using 
no  more  force  than  is  necessary)  without  a  previous 
request  to  depart ;  but  if  the  person  enters  quietly,  the 
other  cannot  justify  turning  him  out  without  a  previous 
request  to  depart "  («).  If  the  owner  of  the  house  is 
then  resisted  or  assaulted,  the  use  of  force  which  causes 
actual  bodily  harm  may  be  justified.  The  use  of 
reasonable  force  is  also  justifiable  in  defence  of  or  for 
the  recovery  of  the  possession  of  goods  {a). 

iv.  In  execution  of  a  legal  duty,  e.g.  to  effect  an  arrest  (6) 
or  prevent  a  breach  of  the  peace. 

The  principal  assaults  created  or  governed  by  statute. 

1.  Assaults  on  any  female  or  boy  under  14  (c). 

2.  Indecent  assault  {d). 

3.  Assault  with  intent  to  commit  a  felony ;  assault,  resistance 

to,  or  obstruction  of  a  peace  ofiQcer  in  execution  of  his 
duty,  or  any  person  assisting  him ;  or  assault  on  any 
person  with  intent  to  oppose  or  resist  the  arrest 
or  detainer  of  any  one.  Misdemeanour  {imp.  2  yrs. 
h.  I.)  (e). 

4.  Assault  occasioning  actual  bodily  harm.    Misdemeanour  (/) 

{p.  s.  5  yrs.).  This  includes  "  any  hurt  or  injury  cal- 
culated to  interfere  with  the  health  or  comfort  of  the 


(y)  R.  V.  Driscoll,  1  0.  &  M.  214. 

(z)  Tullay  v.  Beed,  1  C.  &  P.  6. 

(a)  See  Blades  v.  Eiggs,  10  0.  B.  N.  S.  713. 

(6)  Post,  chapter  viii. 

(c)  Post,  p,  2i8. 

(d)  Ante,  p.  81. 

(e)  OfEences  against  the  Person  Act,  1861,  s.  88.  Assaults  on  constables 
and  police  in  the  execution  of  their  duty  are  also  punishable  summarily  under 
various  statutes  (see  Arch.  957,  958). 

(/)  S.  47. 
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prosecutor  "  {g) ;  it  need  not  be  of  a  permanent  nature, 
nor  amount  to  serious  bodily  harm. 

5.  Unlawfully  and  maliciously  wounding  or  inflicting  any 

grievous  bodily  harm.     Misdemeanour  (p.  s.  5  yrs)  (h). 

6.  Unlawfully    and    maliciously     wounding,    or    causing 

grievous  bodily  harm,  or  shooting  at  any  person,  or 
attempting  to  discharge  any  loaded  arm  at  any  person 
tvith  intent  to  maim,  disfigure,  disable,  or  to  do  any  other 
grievoTis  bodily  harm,  or  to  resist  or  prevent  arrest  or 
detainer  of  any  person  (i).    Felony  (p.  s.  life)  (k). 

To  constitute  a  "  wound "  the  whole  skin  must  be  broken, 
a  mere  abrasion  or  separation  of  the  cuticle  is  not 
sufficient  (l).  "  Disable "  means  permanent  disable- 
ment (m),  but  there  may  be  grievous  bodily  harm  though 
the  injury  is  neither  permanent  nor  dangerous,  if  it 
seriously  interferes  with  health  or  comfort  (n). 

"  Maliciously  "  here  has  the  meaning  already  explained  (o). 
It  does  not  mean  with  malice  aforethought  (j)),  and  the 
Act  applies  to  all  cases,  whether  if  death  had  ensued  it 
would  have  been  murder  or  manslaughter  (q). 

The  intent  is  an  essential  element  of  the  offence  and  must  be 
proved  as  charged,  but  may  be  inferred  from  the  more 
voluntary  infliction  of  the  injury  (r),  irrespective  of 
what  may  have  been  the  ultimate  intent  of  the 
prisoner  (s). 

7.  Assault  with  intent  to  rob.    Felony  (p.  s.  5  yrs.  or  if  by 


(g)  Arch.  930. 

(h)  S.  20. 

(i)  S.  18. 

{k)  Except  in  cases  within  the  Children  Act,  1908,  p.  201. 

(0  B.  V.  McLoughlin,  8  C.  &  P.  635. 

(to)  B.  v.  Cox,  R.  &  R.  362. 

(n)  B.  V.  Boyu,  1  Mood.  29. 

(o)  Ante,  p.  12. 

Ip)  In  which  case  it  would  fall  within  B.  14,  ante,  p.  79. 

(q)  B.  V.  Oriffiths,  8  C.  &  P.  248  (a  decision  under  7  WIIL  IV.  and  1  Vict, 
c.  85,  which  so  far  as  concerns  this  point  was  In  the  same  words). 

(r)  B.  V.  Griffiths,  8  0.  &  P.  at  p.  249.  "  If  a  man  inflicts  such  injuries  as 
these,  can  he  do  it  without  intending  some  grievous  bodily  harm  ?  " 

(s)  B.  V.  Bowen,  1  C.  &  M.  149. 
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a  person  armed  with  any  offensive  instrument,  or  hy  two  or 
more  persons,  p.  s.  life)  (t). 
8.  Assault  with  intent  to  murder  (w). 
Other  sections  of  the  Offences  Against  the  Person  Act,  1861, 
deal  with  the  following  offences : 

1.  To   attempt    to    choke,   suffocate,   strangle,    or    render 

insensible  any  person,  or  unlawfully  to  administer  to  or 
cause  to  be  taken  by,  or  to  attempt  to  administer  to, 
etc.,  any  person  any  stupefying  drug,  with  intent  in 
any  of  such  cases  to  commit  or  assist  in  the  commission 
of  a  felony  (v).    Felony  (p.  s.  life), 

2.  Injuring  or  attempting  to  injure  persons  by  explosives  (x). 

3.  Unlawfully  and    maliciously   administering,    etc.,    any 

poison  or  noxious  thing,  so  as  to  endanger  life  or  inflict 
grievous  bodily  harm.  Felony  (  p.  s.  10  yrs.)  (y) ;  or  with 
intent  to  injure  or  annoy  Misdemeanour  (p.  s.  5  yrs.)  (z). 

4.  Unlawfully  and  maliciously  placing  anything  across  any 

railway,  or  displacing  any  rail  or  sleeper  or  other  thing 
belonging  to  a  railway,  or  interfering  with  points  or 
signals,  or  doing  any  other  thing  with  intent  in  any  case 
to  endanger  the  life  of  any  person  upon  such  railway. 
Felony  (p.  s.  life)  (a).  Unlawfully  and  maliciously 
throwing  anything  against  or  upon  any  engine,  carriage, 
or  truck,  used  on  any  railway,  with  intent  to  injure  or 
endanger  the  safety  of  any  person  on  such  engine, 
etc.,  or  in  the  train  of  which  it  forms  part.  Felony 
(p.  s.  life)  (b).  Endangering  the  safety  of  any  person 
on  a  railway  by  any  unlawful  act  or  any  wilful  omission 
or  neglect.    Misdemeanour  (imp.  2  yrs.  h.  I.)  (c). 


{t)  Larceny  Act,  1861,  ss.  42,  43.    On  this  indictment  the  prisoner  cannot 
be  convicted  of  a  common  assault. 
(u)  P.  69,  ante, 
{v)  Ss.  21  and  22. 
(x)  Ante,  p.  59. 
{y)  S.  23. 
(z)  S.  24. 
(a)  S.  32. 
(6)  S.  33. 
(c)  S.  34. 


90  Elements  of  the  Criminal  Law 

5.  Furious  driving  or  any  wilful  misconduct  or  wilful  neg- 
lect by  a  person  in  charge  of  a  vehicle/which  causes 
any  bodily  harm  to  any  person.  Misdemeanour 
(imp.  2  yrs.  h.  I,). 

False  imprisonment  is  a  misdemeanour  at  common  law,  punish- 
able by  fine  and  imprisonment.  It  may  also  be  the  subject  of 
civil  proceedings.  The  prosecutor  need  only  prove  the  imprison- 
ment by  the  ^defendant,  who  must  then  show  that  it  was 
justified. 

"  Every  confinement  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison  or  in  a  private  house  .  .  . 
or  even  by  forcibly  detaining  one  in  the  public  streets  "  (d).  It 
must,  however,  amount  to  a  total  restraint  of  his  liberty  for 
some  time  however  short.  Merely  to  prevent  a  person  from 
going  along  a  particular  road  or  in  a  particular  direction, 
is  not  an  imprisonment.  The  force  may  be  actual  or  construc- 
tive ;  there  may  be  an  imprisonment,  though  the  person  is  not 
actually  touched,  but  submits  to  the  restraint  (e). 

The  defendant  is  not  responsible  "  unless  he  directly  and 
immediately  causes  the  imprisonment."  If  A  orders  a  police- 
man to  arrest  B  it  is  an  imprisonment  by  both  (/),  but  there 
is  no  imprisonment  by  A  if  he  merely  states  the  facts  to  a 
policeman,  who  "  acting  on  his  own  initiative "  (g),  arrests  B, 
nor  if  A  prefers  a  complaint  to  a  magistrate,  who  issues  a 
warrant  for,  or  orders  the  arrest  of,  B  (A). 

Offences  in  respect  of  Children.     Cruelty. 

Any  person  over  the  age  of  16  years,  who  has  the  custody, 
charge,  or  care  of  any  child  or  young  person,  who  wilfully  assaults, 
ill-treats,  neglects,  abandons,  or  exposes  such  child,  etc.,  or 
causes  or  procures  it  to  be  assaulted,  etc.,  in  a  manner  likely  to 
cause  unnecessary  suffering  or  injury  to  health,  is  guilty  of  a 
misdemeanour  {Imp.  2  yrs.  h.  I.,  or  alteriiatively  or  in  addition 

(d)  Arch.  p.  989. 

(c)  Bird  V.  Jones,  7  Q.  B.  742 ;  Grainger  v.  Hill,  4  Bing.  N.  0.  212. 

(/)  Wheeler  v.  Whiting,  9  0.  &  P.  262. 

ig)  Sewell  v.  Nat.  Tel.  Co.,  [1907]  1  K.  B.  557 ;  cf.  Qrinham  v.  Wtlley, 
4  H.  &  N.  496. 

(h)  Broum  v.  Chapman,  6  0.  B.  365 ;  Austin  v.  Dowling,  L.  R.  5  C.  P.  at 
p.  540. 
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£lOOJine.     Also  punishahle  on  summary  conviction,  imp.  6  wis. 
h.  I.  and  (or)  £2^  fine). 

A  parent  or  person  legally  liable  to  maintain  a  child,  etc., 
is  to  be  deemed  to  have  neglected  it  in  a  manner  Ukely  to  cause 
injury  to  health  if  he  fails  to  provide  adequate  food,  clothing, 
or  medical  aid,  or  lodging,  or  if,  being  unable  to  do  so  him- 
self, he  fails  to  apply  for  relief  to  the  poor  law  authorities  {%). 

On  an  indictment  for  manslaughter  the  prisoner  may  be 
convicted  of  an  offence  under  this  section  (/). 

Any  person  who  causes  or  procures  a  child  or  young  person, 
or,  having  its  custody,  allows  it  to  be  in  any  street  or  place 
for  the  purpose  of  begging  or  receiving  alms,  whether  or 
not  there  is  any  pretence  of  singing,  performing,  or  offering 
anything  for  sale,  is  on  summary  conviction  liable  to  a  fine  of 
£25,  and  (or)  3  months  imprisonment  {h.  I.)  {h). 

Dangerous  Performances. — Any  person  who  causes  any  male 
person  under  16,  or  female  under  18,  to  take  part  in  any  public 
performance  whereby  in  the  opinion  of  a  court  of  summary 
jurisdiction  its  life  or  limbs  are  endangered,  and  a  parent  or 
person  in  custody  of  such  child  who  aids  and  abets  the  same, 
is  liable  on  summary  conviction  to  a  fine  of  £10  {I). 
"Z  If  in  course  of  such  a  performance  any  accident  causing  actual 
bodily  harm  occurs  to  such  child,  the  employer  may  be  indicted 
for  assault,  and  in  addition  to  any  other  punishment  may  be 
compelled  to  pay  £20  compensation  (m).  Except  where  such 
an  accident  actually  happens,  no  proceedings  can  be  instituted 
without  the  consent  in  writing  of  the  chief  police  officer  of  the 
district  (n). 

Apprentices  or  Servants. — ^Whoever  being  legally  liable  as 

(t)  Children  Act,  [1908]  Pt.  11,  s.  12  (1).  If  the  prisoner  was  to  his  know- 
ledge  interested  in  any  insurance  money  payable  on  the  death  he  may  be  fined 
up  to  £200,  or  instead  of  any  other  penalty  may  be  sentenced  to  5  years  penal 
servitude.  Child  means  a  person  under  14.  Young  person  means  a  person 
between  14  and  16,  s.  131. 

(i)  S.  12  (4). 

(k)  S.  14. 

{I)  Children's  Dangerous  Performances  Act,  1897,  s.  8,  as  amended  by  the 
Dangerous  Performances  Act,  1897,  a.  1. 

(w)  Ihid. 

(n)  Act  of  1897,  s.  2. 


92  Elements  of  the  Celminal  Law 

a  master  or  mistress  to  provide  for  any  apprentice  or  servant 
necessary  food,  clothing,  or  lodging,  wilfully  and  without  lawful 
excuse  refuses  or  neglects  to  provide  the  same,  or  unlawfully 
and  maliciously  does  or  causes  any  bodily  harm  to  be  done  to 
such  apprentice  or  servant  so  that  his  life  is  endangered,  or 
permanent  injury  is  caused  or  likely  to  be  caused  to  his  health, 
is  guilty  of  a  misdemeanour  (o)  (p.  s.  5  yrs.). 

(o)  Offences  against  the  Person  Act,  1861,  a.  26.  Any  of  these  offences,  and 
also  the  failure  to  provide  medical  aid,  is  also  punishable  on  summary  con- 
viction under  the  Conspiracy  and  Protection  of  Property  Act,  1875,  s.  6. 


CHAPTER  IV 

OFFENCES  AGAINST  THE  CKOWN  AND  GOVERNMENT 

Treason, — The  essence  of  the  offence  of  treason  was  the  breach 

of  the  feudal  duty  owed  by  an  inferior  to  his  superior.     It 

was  originally  divided  into  "  high  "  treason  and  "  petit  treason." 

No  precise  definition  of  either  offence  existed  before  the  Statute 

of  Treasons,  1351.     By  this  Statute  petty  treason  was  limited 

to  three  instances :  (i)  where  a  servant  kills  his  master ;  (ii) 

where  a  wife  kills  her  husband;  (iii)  where  an  ecclesiastical 

man  .  .  .  kills   his   prelate   to  whom  he   owes  obedience  (a). 

Since  1828  these  offences  have  been  governed  by  the  ordinary 

law  of  murder  (&),  and  the  only  treason  that  remains  is  "  high  " 

treason.     This  also  was  defined  by  the  same  statute,  and  limited 

it  to  the  following  offences — (i)  when  a  man  doth  compass  and 

imagine  the  death  of  the  King  or  Queen  or  their  eldest  son  and 

heir ;  (ii)  or  if  a  man  do  violate  the  King's  wife;  or  the  King's 

eldest  daughter  unmarried,  or  the  wife  of  the  King's  eldest  son 

and  heir ;  (iii)  or  if  a  man  do  levy  (c)  war  against  the  King  in 

his  realm,  or  be  adherent  to  the  King's  enemies  in  the  realm, 

giving  them  aid  and  comfort  in  the  realm  or  elsewhere,  and 

thereof  he  provdbly  attainted  of  open  deed  by  the  people  of  their 

condition ;  (iv)  counterfeiting  the  King's  seal  or  coinage ;  [now 

repealed] ;  (v)  slaying  the   chancellor,  treasurer,   or  justices, 

while  doing  their  ofiBces.     By  statutes  between  1351  and  1796, 

many  offences  were  made  treason,  of  which  only  the  following 

remain:    (1)  Endeavouring  by  any  overt  act  to  prevent  the 

(a)  Cf.  Hawk.  i.  32. 

(&)  Cf.  Offences  against  the  Person  Aot,  1861,  s.  8. 
(c)  By  11  Hen,  YII.  c.  1,  s.  1,  Borvioe  under  the  King  d«  facto  la  not  treason 
against  the  King  de  jure. 
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person  entitled  under  the  Act  of  Settlement  from  succeeding  to 
the  Crown  (d),  (2)  maintaining  by  writing  or  printing  that  any 
person  has  any  right  to  the  crown  otherwise  than  by  the  Act 
of  Settlement  (e). 

An  alien  resident  ivithin  British  territory  owes  allegiance  to 
the  Crown,  and  can  be  convicted  of  treason.  Nor  does  his  duty 
of  allegiance  cease  because  an  enemy  is  in  actual  military 
occupation  of  the  district  in  which  he  resides  (/). 

The  Statute  of  Treasons  had  failed  to  provide  for  many  acts 
of  a  treasonable  character,  such  as  plots  to  depose  the  King,  or 
conspiracies  without  any  actual  outbreak.    To  some  extent  this 
had  been  overcome  by  the  doctrine  of  "  constructive  "  treason, 
by  virtue  of  which  such  acts  were  held  to  be  overt  acts  of  com- 
passing the  King's  death.     This  notion  of  constructive  treason, 
however,  became  in  turn  too  vague  to  be  satisfactory,  and  a 
further  statutory  definition  was  rendered  necessary.  Accordingly, 
by  the  Treason  Act,  1796,  it  was  made  treason  for  any  person, 
within  the  realm  or  without,  to  compass,  imagine,  devise,  etc. 
(i)  The  death,  destruction,  or  any  bodily  harm  tending  to 
death  or  destruction,  maim  or  wounding,  imprison- 
ment or  restraint  of  the  King, 
(ii)  To  depose  the  King  from  the  United  Kingdom,  or  any 

of  his  dominions, 
(iii)  To  levy  war  against  the  King  within  the  United  Kingdom 
in  order  by  force  or  constraint  to  compel  him  to  change 
his  measures,  or  to  put  any  force,  etc.,  on,  or  intimidate 
either  Houses  of  Parliament 
(iv)  To  incite  any  foreigner  to  invade  the  United  Elingdom, 
And  to  eatress  such  compassings,  etc.,  by  publishing  any  printing 
or  writing  or  by  any  overt  oxt  or  deed. 

Of  these  offences,  all  except  the  first  were,  however,  made 
felony  by  the  Treason  Felony  Act,  1848. 

The  principal  offences  of  a  treasonable  nature,  therefore 

1.  Compassing  the   death  or  any  harm   tending  to  the 

{d)  1  Anne,  st.  2,  c.  21,  s.  3. 

(e)  6  Anne,  o.  41,  s.  1. 

(/)  De  Jager  v.  A.-G.  of  Natal,  [1907]  A.  0.  326. 
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death,  wounding,  imprisonment,  or  restraint  of  the  King(^). 
Treason.  The  offence  is  constituted  by  "  the  very  compassing  and 
imagining  "  (h)  which  must,  however,  be  proved  by  some  overt 
act  laid  in  the  indictment.  An  overt  act  is  "  any  act  mani- 
festing the  criminal  intention  or  tending  to  accomplish  the 
criminal  object  in  respect  of  which  the  indictment  is  framed  "  (i). 
Any  act  wilfully  done  or  attempted  whereby  the  King's  life 
may  be  endangered,  is  an  overt  act  of  compassing  the  King's 
death.  A  conspiracy  is  in  itself  an  overt  act,  even  though 
nothing  is  done  in  pursuance  of  the  common  design  (j).  Words 
may  amount  to  an  overt  act  if  they  are  an  actual  excitement  or 
persuasion  to  do  some  definite  overt  act  but  not  if  they  are 
mere  loose  words  of  sedition  made  without  reference  to  any 
act  or  design.  Proof  of  any  one  overt  act  will  maintain  the 
indictment  (Jc). 

2.  Levying  war  against  the  King  in  his  realm.  Treason  (/). 
To  constitute  a  levying  of  war  "  there  must  be  an  insurrection, 
there  must  be  force  accompanying  such  insurrection,  and  the 
object  of  it  must  be  of  a  general  nature  "  (m).  The  number  of 
persons  engaged  is  not  material,  nor  need  they  be  armed  with 
military  weapons,  nor  is  actual  fighting  necessary.  Levying  of 
war  may  be  either  actual  or  constructive,  "  not  only  those  who 
directly  rebel  against  the  King  and  take  up  arms  in  order  to 
dethrone  him  but  .  .  .  those  who  in  a  violent  and  forcible 
manner  withstand  his  lawful  authority,  or  endeavour  to  reform 
his  government,  are  said  to  levy  war  against  him  "  (n).  There 
is,  therefore,  a  constructive  levying  of  war  whenever  any 
insurrection  or  disturbance  takes  place  for  the  purpose  of 
effecting  innovations  of  a  public  and  general  character  by  an 
armed  force  or  in  order  to  redress  any  public  grievance  as,  e.g.  to 

{g)  Statute  of  Treasons,  1351,  Treason  Act,  1796,  ante,  pp.  93,  94. 

{h)  Kel,  (J.),  8. 

(i)  Arch.  1041. 

(;■)  Mulcahy  v.  jB.,  L.  R.  8  H.  L.  828 ;  cf.  post,  p.  109.  The  actual  killing  of 
the  King  is  an  overt  act  of  compassing  his  death,  and  was  so  laid  in  tha 
Indictment  of  the  regicides  (Kel,  (J.),  8, 11). 

(k)  Kel,  (J.),  8. 

{I)  Statute  of  Treasons,  1351,  ante,  p.  92, 

(wt)  E.  V.  Frost,  9  C.  &  P.  at  p.  160. 

(n)  1  Hawk.  o.  17,  s.  23. 
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obtain  the  repeal  of  a  statute  (o),  to  alter  the  religion  estab- 
lished  by  law,  or  to  pull  down  all  enclosures,  or  all  prisons, 
or  all  dissenting  chapels  (p). 

But  it  is  not  treason  but  merely  a  riot  if  the  object  be  of  a 
private  nature,  e.g.  to  throw  down  the  enclosures  of  a  particular 
manor  or  common,  or  to  destroy  a  particular  building,  or  to 
make  a  demonstration  to  secure  the  liberation  or  mitigation  of 
the  pimishment  of  particular  political  prisoners  (q). 

An  overt  act  of  levying  war,  actual  or  constructive,  must  be 
proved  in  order  to  support  the  indictment,  but  a  conspiracy  to 
levy  war  directly  against  the  King  may  be  charged  as  an  overt 
act  of  compassing  the  King's  death. 

3.  Adhering  to  the  King's  enemies.  Treason  (r).  Every 
assistance  given  by  the  King's  subjects  to  his  enemies,  unless 
under  apprehension  of  immediate  death  in  case  of  refusal,  is  an 
overt  act  of  treason  in  this  sense,  e.g.  to  become  naturalized  in 
an  enemy  country  in  time  of  war(s);  to  raise  forces  for  the 
King's  enemies ;  to  send  them  arms,  money,  or  intelligence ;  or  to 
join  them  in  acts  of  hostility.  An  overt  act  of  adherence  must 
be  proved,  but  the  mere  conspiracy  to  adhere  might  be  an  overt 
act  of  compassing  the  King's  death.  Enemies  means  subjects 
of  a  foreign  power  and  therefore  assistance  given  to  British 
subjects  in  rebellion  is  not  a  substantive  treason  but  might  be 
an  overt  act  of  compassing  the  King's  death. 

4.  Compassing  (i)  to  depose  the  King ;  (ii)  to  levy  war 
against  the  King  in  the  United  Kingdom  in  order  to  compel 
him  to  change  his  counsels,  etc ;  (iii)  to  incite  any  foreigner 
with  force  to  invade  the  United  Kingdom.  Felony  {p.  s.  life)  (t). 
If  on  the  trial  the  facts  proved  amount  to  a  treason  the  prisoner 
may,  nevertheless,  be  convicted,  but  he  cannot  afterwards  be 
prosecuted  for  treason  on  the  same  facts  (n).  The  compassing 
must  in  each  case  be  proved  by  some  overt  act.    Supplying 

(o)  E.  V.  Gordon,  2  Dougl.  590. 

(j))  B.  V.  Dammaree,  15  St.  Tr.  64,  605 ;  R,  V.  PurcJuue,  Id.  645. 

(g)  R.  V.  Frost,  9  C.  &  P.  129. 

(r)  Statute  of  Treasons,  1351,  ante,  p.  93. 

(s)  R.  V.  Lynch,  [1903]  1  K.  B.  444. 

(t)  Treason  Felony  Act,  1848,  a.  3 ;  anU,  p.  94. 

(«)  S.  7. 


Offences  against  the  Ceown  and  Government      9T 

arms  to  a  treasonable  confederacy  with  the  knowledge  that 
they  are  intended  to  be  used  for  the  overthrow  of  the  King's 
government  in  any  part  of  the  United  Kingdom  is  an  overt  act 
of  compassing  to  depose  the  King  even  though  the  motive  of 
the  sale  is  pecuniary  profit  (■?;).  A  conspiracy  by  Fenians  to 
destroy  public  buildings  by  explosives  in  the  hope  of  thus 
obtaining  Home  Eule  for  Ireland  is  an  overt  act  of  compassing  to 
depose  the  King  and  also  of  levying  war  within  the  statute  (w). 

By  the  Treason  Act,  1842,  it  is  a  misdemeanour  (p.  s.  7  yrs., 
whipping)  to  discharge  or  aim  any  firearm  at  the  King,  or 
discharge  or  attempt  to  discharge  any  explosive  near  him  or 
strike  or  attempt  to  strike  or  throw  or  attempt  to  throw  any- 
thing at  the  King  with  intent  to  injure  or  alarm  the  King  or 
break  the  public  peace. 

The  following  rules  are  peculiar  to  treason  or  misprision  of 
treason : — 

No  one  can  be  indicted  for  any  treason  or  misprision  of 
treason  done  in  the  realm  after  more  than  three  years,  except 
in  cases  of  attempted  assassination  of  the  King(a;).  Bail  can 
be  allowed  in  treason  only  by  order  of  a  Secretary  of  State  or  of 
the  King's  Bench  Division,  or  a  judge  thereof  in  vacation  (y). 
In  treason  or  misprision  the  prisoner  is  entitled  to  have  a  copy 
of  the  indictment  and  a  list  of  the  petty  jurors  and  of  the 
witnesses  ten  days  before  the  trial  (z)(a).  At  the  trial  the 
prisoner  has  the  right  to  35  peremptory  challenges  (5).  No 
person  can,  unless  he  confesses  willingly  in  open  court,  be 
indicted,  tried,  or  convicted  of  treason  except  by  the  testimony 
of  two  witnesses  either  both  to  the  same  overt  act  or  each 
witness  to  a  different  overt  act  of  the  same  kind  of  treason  (b)  (a). 

(v)  R.  V.  Davitt,  11  Cox,  676. 

(tfl)  B.  V.  Gallagher,  16  Cox,  291. 

(x)  Treason  Act,  1695,  ss.  5,  6. 

{y)  Cf.  Arch.  114. 

(z)  Treason  Act,  1695,  as  amended  by  the  Treason  Act,  1708,  a.  14,  and 
jTuries  Act,  1825,  s.  21. 

(a)  Except  where  the  treason  Is  the  compassing  any  bodily  harm  tending 
to  the  death  or  wounding  of  the  King,  and  the  overt  act  is  the  killing  of  the 
King  or  any  direct  attempt  against  his  person.  In  such  cases  the  prisoner  is 
Indicted  and  tried  in  the  same  manner  and  upon  the  same  evidence  as  in  an 
ordinary  case  of  murder  (Treason  Act,  1800,  s.  1,  and  1842,  s.  1). 

(6)  Treason  Act,  1695^  b.  2. 

B.C.L.  7 
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No  overt  act  amounting  to  a  distinct  charge  can  be  proved 
unless  laid  in  the  indictment  (c),  but  if  an  overt  act  not  laid 
amounts  to  a  proof  of  an  overt  act  which  ia  laid  it  may  bo 
given  in  evidence  to  prove  such  overt  act  (d). 

"  All  are  principals  in  high  treason  who  contribute  towards 
it  by  action  or  approbation  "(e). 

The  punishment  for  treason  is  death  by  hanging  for  which 
beheading  may  be  substituted  by  the  King  by  warrant  under 
the  sign  manual  (/). 

Sedition  by  words,  writings,  or  acts  is  a  common  law  mis- 
demeanour punishable  by  fine  and  imprisonment.  It  includes 
all  practices  "  which  fall  short  of  treason,  but  tend  or  have  for 
their  object  to  excite  discontent  or  dissatisfaction ;  to  excite 
ill-\vill  between  different  classes  of  the  King's  subjects ;  to 
create  public  disturbance  or  to  lead  to  civil  war ;  to  bring  into 
hatred  or  contempt  the  Sovereign  or  the  government,  the  laws 
or  constitution  of  the  realm,  and  generally  all  endeavours  to 
promote  public  disorder  "  (g). 

Unlawful  Oaths. — By  the  Unlawful  Oaths  Act,  1797,  it  is  a 
felony^  (^.  s.  7  yrs.)  for  any  person  (1)  to  administer  to  any 
other  person,  or  to  aid  in  or  be  present  and  consenting  at  the 
administration  of,  or  (2)  to  take,  unless  by  compulsion,  any 
oath  or  engagement  (i)  to  engage  in  any  mutinous  or  seditious 
purpose ;  (ii)  to  disturb  the  peace  ;  (iii)  to  be  of  any  association 
formed  for  such  purpose ;  (iv)  to  obey  the  order  of  any  com- 
mittee or  body  of  men  not  lawfully  constituted  or  any  com- 
mander not  having  authority  at  law  for  that  purpose ;  (v)  not 
to  inform  or  give  evidence  against  any  associate ;  (vi)  not  to 
reveal  any  such  unlawful  confederacy  or  illegal  act,  oath  or 
engagement.  If  such  an  illegal  oath  is  intended  to  bind  any 
person  to  commit  treason,  murder  or  any  felony  punishable 
with  death,  the  punishment  may  extend  to  penal  servitude  for 
life  (A). 

(c)  Ibid.,  8.  8. 

(d)  Arch.  1043. 
(c)  Kel,  (J.),  12. 
(/)  Arch.  1041. 
{g)  Arch.  1096. 

{h)  Unlawful  Oaths  Act,  1812,  s.  1. 
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Oifences  against  the  Foreign  Enlistment  Act,  1870. — This 
statute  deals  with  a  number  of  acts  which  are  injurious  to  the 
public,  because  of  their  tendency  to  provoke  misunderstanding 
with  foreign  powers.  The  following,  when  done  without  the 
licence  of  His  Majesty,  are  made  misdemeanours  {fine  and  imp. 
2  yrs.  h.  I.) : — 

1.  For  any  person  {%)  within  His  Majesty's  dominions  to  pre- 

pare or  fit  out,  or  assist  in  fitting  out,  any  military  or 
naval  expedition  against  the  dominions  of  any  friendly 
State,  or  to  assist  or  be  employed  in  any  capacity  in 
such  an  expedition  {j ).  All  ships  and  arms  so  used 
are  forfeited  to  the  King  (s.  11). 

2.  For  any  British  subject  within  or  without  the  King's 

dominions  to  accept  or  induce  any  other  person  to 
accept  any  commission  or  engagement  in  the  military 
or  naval  service  of  a  foreign  State  at  war  with  a  friendly 
State  (s.  4). 

3.  For  any  British  subject  to  leave  the  King's  dominions  or 

go  on  board  any  ship  with  that  view  with  intent  to 
accept  any  such  commission,  or  for  any  person  within 
the  King's  dominions  to  induce  any  other  person  to 
leave  with  such  intent  (s.  5). 

4.  For   any  person  by  misrepresentations   to  induce   any 

other  person  to  quit  the  King's  dominions,  or  embark 
on  any  ship  within  the  King's  dominions,  with  intent 
that  such  person  should  accept  any  such  commis- 
sion (s.  6). 

5.  For  the  master  of  any  ship  knowingly  to  take  on  board 

illegally  enlisted  persons,  i.e.  persons  embarking  or 
induced  to  embark  under  ss.  4,  5,  6. 

6.  For  any  person  within  the  Kling's  dominions  to  build, 

agree  to  build,  commission,  equip  or  despatch  any  ship 


(i)  Foreigner  or  British  subject  (R,  v.  Sandoval,  16  Oox,  206).  Any  act  of 
preparation  in  this  country  is  within  the  section  {ibid.). 

{j)  Where  an  expedition  is  unlawfully  prepared  within  the  King's  dominions, 
a  British  subject  who  assists  therein  is  guilty  of  an  oSence,  though  ho  renders 
assistance  from  a  place  outside  the  King's  dominions  (i2.  t.  Jameson,  [1896] 
2  Q.  B.  425). 
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knowing  or  having  reasonable  cause  to  believe  that  the 

same  will  be  employed  in  the  service  of  any  foreign 

State  at  war  with  a  friendly  State  (s.  8). 

The  ship  in  respect  of  which  any  such  offence  is  committed 

and  her  equipment  are  forfeited  to  the  King ;  but  if  the  contract 

for  building  a  ship  was  made  before  the  beginning  of  the  war, 

the  builder  is  not  punishable  if  on  proclamation  of  neutrality 

being  issued  he  gives  notice  of  his  contract  to  a  Secretary  of 

State,  and  gives  security  or  takes  such  other  measures  as  may 

be  prescribed  to  ensure  that  the  ship  will  not  be  despatched 

until  the  end  of  the  war. 

By  B.  9,  where  a  ship  is  built  to  the  order  of  or  delivered  to 
or  paid  for  by  such  a  foreign  State  and  is  employed  in  the 
military  or  naval  service  of  such  State,  the  burden  lies  on  the 
builder  of  proving  that  he  did  not  know  it  was  intended  to  be 
so  employed. 

Offences  against  the  Official  Secrets  Act,  1911  (see  Appendix 
0,  p.  256). 

Coinage  Offences. — The  law  relating  to  this  subject  has  been 
consolidated  by  the  Coinage  Offences  Act,  1861,  the  following 
being  the  chief  offences  dealt  with : — 

1.  Falsely  making  or  counterfeiting  any  coin  resembling,  or 
apparently  intended   to  resemble,  real  coin.    This,  if 
the  counterfeit  is  of  current  gold,  silver  or  copper,  or 
foreign  gold  or  sUver,  is  a  felony  (j).  s.  life/or  current  gold 
and  silver,  otherwise  p.  s.  7  yrs,) ;  if  of  other  foreign  coin, 
a  misdemeanour  (1st  offence  imp.  1  yr. ;  2nd  offence,  p.  s. 
7  yrs.),  ss.  2,  14,  18,  22. 
Indictment  under  s.  2. — Commencement  as  ante,  p.  22 — ,  that 
J.  S.,  on  [(ia^g],  ten  pieces  of  coin,  each  piece  thereof  resembling, 
and  apparently  intended  to  resemble  a  piece  of  the  King's  cur- 
rent gold  coin,  called  a  sovereign,  falsely  and  feloniously  did 
make  and  coimterfeit ;  against  the  form,  etc. 

The  counterfeiting  can  usually  be  proved  only  by  circum- 
stantial evidence,  such  as  finding  coining  tools  or  counterfeit 
money  in  the  prisoner's  house.  The  fact  that  the  coin  is 
counterfeit  may  be  proved  by  any  credible  witness,  not  neces- 
sarily a  Mint  officer  (s.  29).    It  is  not  necessary  to  prove 
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that  the  counterfeit  coin  was  uttered   or  attempted    to  be 
uttered. 

2.  To  gild,  silver,  or  colour  any  counterfeit  coin,  or  any  piece 

of  metal  with  intent  to  coin  counterfeit  coin,  or  to  gild, 
silver,  colour,  file  or  alter  genuine  coin  with  intent  to 
make  it  pass  for  coin  of  a  higher  value  {p.  s.  life),  s.  3. 

3.  Impairing,  etc.   Current   Coin. — To    impair,  diminish  or 

lighten  current  gold  and  silver  coin  with  intent  to 
make  it  pass  as  current  gold  or  silver  coin  is  a  felony 
(p.  s.  14  yrs.),  s.  4. 

4.  Defacing  Current  Coin. — To  deface  current  gold,  silver,  or 

copper  coin  by  stamping  any  words  or  names  thereon, 
even  though  the  coin  is  not  thereby  lightened  is  a 
misdemeanour  (imp.  1  yr.  h.  I.),  s.  16. 

5.  Buying  and  Selling  Counterfeit  Current  Coin  below  its  Face 

Value. — To  buy,  or  sell,  or  offer  to  buy  or  sell  without 
lawful  authority  or  excuse — the  proof  whereof  lies  on 
the  party  accused — counterfeit  current  gold,  silver,  or 
copper  coin  at  a  lower  value  than  it  imports  is  a  felony 
{gold  or  silver, p.  s.  life;  copper, p,  s.  7  yrs.),  ss.  6  and  14. 

6.  Importing    and  Exporting  Counterfeit  Coin. — Importing 

counterfeit  current  or  foreign  gold  or  silver  coin  with- 
out lawful  authority,  etc.,  knowing  it  to  be  false  or 
counterfeit  is  a  felony  (current  coin,  p.  s.  life ;  foreign, 
p.  s.  7  yrs,),  ss.  7  and  19.  Exporting  any  counterfeit 
current  coin  is  a  misdemeanour  (imp.  2  yrs.  h.  I.),  s.  8. 

7.  Uttering  Counterfeit  Coin. — To  tender,  utter,  or  put  off 

any  counterfeit  current  coin,  knowing  it  to  be  counter- 
feit, or  with  intent  to  defraud,  to  tender,  etc.,  any 
spurious  coin,  medals,  etc.,  as  current  coin  is  a  misde- 
meanour (imp.  1  yr.  h.  I.,  or  2  yrs.  in  the  case  of  uttering 
counterfeit  current  gold  and  silver,  if  accompanied  by  pos- 
session of  other  counterfeit  gold  and  silver,  or  followed 
by  a  second  uttering  within  ten  days),  ss.  9,  13,  15. 
Uttering  counterfeit  foreign  gold  or  silver  is  also  a 
misdemeanour  (imp.  6  mos.  h.  I.),  s.  20. 
Indictment  imder  s.  9. — Commencement  as  ante,  p.  22 — ,  one 
piece  of  false  and  counterfeit  coin  resembling   a  piece  of  the 
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King's  current  coin  called  a  sovereign,  unlawfully  did  utter,  he 
the  said  J.  S.,  at  the  time  he  so  uttered  the  said  piece  of  false 
and  counterfeit  coin,  well  knowing  the  same  to  be  false  and 
counterfeit ;  against  the  form,  etc. 

Guilty  knowledge  may  be  proved  by  evidence  of  previous  or 
subsequent  utterings,  or  by  the  defendant's  possession  of  other 
counterfeit  money  at  the  time  of  the  uttering  charged  (k). 

To  utter  counterfeit  current  gold  or  silver  coin  after  a 
previous  conviction  for  (i)  uttering,  (ii)  having  in  possession 
under  ss.  11  or  (iii)  any  felony  relating  to  the  coin  is  a  felony 
(p.  s.  life),  8.  12. 

8.  Possession  of  Counterfeit  Coin, — To  have  in   custody  or 

possession  three  or  more  pieces  of  current  coin,  knowing 

them  to  be  counterfeit,  and  with  intent  to  utter  any  of 

them,  is  a  misdemeanour  (gold  or  silver,  p.  s.  5  yrs. ; 

copper,  imp.  1  yr.  h.  I.),  ss.  11  and  15. 

By  8.  30  of  the  Act  every  offence  of  counterfeiting,  buying, 

selling,  uttering,  etc.,  is  to  be  deemed  complete,  although  the 

coin  in  question  was  not  in  a  fit  state  to  be  uttered,  or  the 

counterfeiting  was  not  finished. 

9.  Making,  etc.,  Coining  Tools. — To  make,  sell,  or  possess 

without  lawful  authority,  etc.,  any  tools  for  counter- 
feiting coin  is  a  felony,  ss.  84  and  24  {p.  s.  life  if  for  the 
counterfeiting  of  current  gold  and  silver  or  foreign  coin  ; 
p.  s,  7  years  if  for  current  copper  coin). 

10.  By  the  Counterfeit  Medal  Act,  1883,  it  is  a  misde- 

meanour (imp.  1  yr.  h.  I.)  to  make,  possess  for  sale,  or 
sell  without  lawful  authority,  etc.,  any  medal,  coin,  etc., 
resembling  any  current  coin. 

(k)  See  post,  pp.  216,  216. 


CHAPTER  V 

OFFENCES  AGAINST  RELIGION,  PUBLIC  JUSTICE,  AND  THB 
PUBLIC   PEACE 

Blasphemy  is  a  common  law  misdemeanour  punishable  by 
fine  and  imprisonment.  It  consists  in  the  use  of  indecent, 
offensive,  or  intemperate  language  vilifying  and  tending  to 
subvert  or  bring  into  contempt  the  Christian  religion. 
Attacks  on  any  other  religion  are  not  blasphemy,  nor 
is  the  decent  expression  of  mere  disbelief  in  Christianity. 
"  If  the  decencies  of  controversy  are  observed  even 
the  fundamentals  of  religion  may  be  attacked  without  a 
person  being  guUty  "  of  blasphemy  (a).  The  publication  of  a 
blasphemous  document  constitutes  blasphemous  libel  (5). 

Disturbing  Public  Worship.  Any  person  who  wilfully  and 
maliciously  disturbs  any  meeting  assembled  for  public  worship 
or  molests  the  person  officiating  or  any  of  the  persons  assembled 
on  proof  before  two  or  more  credible  witnesses  before  a 
magistrate  must  answer  for  such  offence  at  the  next  Quarter 
Sessions  and  on  conviction  is  liable  to  a  fine  of  £40  (c). 

Brawling,  i.e.  riotous  or  indecent  behaviour  in  any  place  of 
worship,  or  in  a  churchyard,  is  punishable  on  summary  con- 
viction by  fine  or  imprisonment  {d). 

Sunday  Observance.  Any  tradesman,  artificer,  workman  or 
labourer,  who  exercises  any  work  of  his  ordinary  calling  on 

(a)  jR.  V.  Ramsay  d  Foote,  15  Cox,  at  p.  238.  By  the  Blasphemy  Act, 
1697,  the  mere  denial  of  the  truth  of  the  Christian  religion  or  the  divine 
authority  of  the  Scriptures  by  any  one  educated  in  or  having  made  profession 
of  the  Christian  religion  is  a  misdemeanour. 

(b)  Post,  p.  115. 

(c)  Places  of  Religious  Worship  Act,  1812,  s.  12. 

(d)  Ecclesiastical  Courts  Jurisdiction  Act,  1860,  s.  2. 
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Sunday,  works  of  necessity  or  charity  excepted,  is  liable  on 
summary  conviction  to  a  fine  of  £5.  The  prosecution  must 
be  commenced  within  ten  days,  and  must  be  with  the  consent 
in  writing  of  the  chief  officer  of  police,  or  two  justices,  or  a 
stipendiary  magistrate  (e). 

Offences  against  Justice.  Escape  is  the  o£fence  committed 
by  a  person  who  having  a  prisoner  lawfully  in  his  actual  custody 
on  a  criminal  charge,  voluntarily  or  negligently  suffers  him  to 
go  at  large  (/).  The  custodian,  if  the  escape  is  voluntary, 
(i)  is  guilty  of  treason  if  the  prisoner  was  in  custody  for  and 
guilty  of  treason,  (ii)  is  an  accessory  after  the  fact  if  the  prisoner 
was  in  custody  for  and  guilty  of  felony,  (iii)  is  guilty  of  a  mis- 
demeanour if  the  prisoner  was  in  custody  for  a  misdemeanour. 
If  the  "  escape  "  is  negligent  it  is  in  all  cases  a  misdemeanour  (g). 
It  is  also  an  indictable  misdemeanour  at  common  law  punishable 
by  fine  and  imprisonment  (h.  I.)  for  a  person,  whether  innocent 
or  not  to  escape  in  any  way  from  any  lawful  custody  on  a 
criminal  charge. 

The  following  offences  are  Felonies. 

1.  To  aid  any  prisoner  to  escape,  or  attempt  to  escape  from 

prison,  or  (h),  in  order  to  facilitate  such  escape,  to  convey 
into  any  prison  any  disguise,  letter,  or  any  other  thing 
(imp.  2  yrs.  h.  I.). 

2.  To  aid  any  prisoner  in  custody  for  treason  or  felony  to 

escape  from  a  person  who  has  lawful  charge  of  him  in 
order  to  convey  him  to  prison  (j>.  s.  7  yrs.)  (i). 

3.  For  a  convict  to  be  at  large  without  lawful  authority 

before  the  expiration  of  the  term  of  penal  servitude  to 
which  he  was  sentenced  (p.  s.  life)  (k). 

(e)  Sunday  Observanoe  Piosecntion  Act,  1871,  s.  1;  Sunday  Observanca 
Aot,  1677,  8.  4. 

(/)  2  Hawk.  c.  19,  ss.  1-3. 

(g)  2  Hawk.  c.  19,  ss.  22,  25,  26,  83.  St.  Dig.  p.  115.  The  custodian 
cannot  be  indicted  as  an  accessory  after  the  fact  to  a  felony  unless  the  prisonei 
was  actually  guilty  of  a  felony,  but  in  all  cases  of  a  voluntary  escape  he  may 
be  indicted  for  a  misdemeanour, 

(h)  Prison  Act,  1865,  s.  37. 

(i)  Prison  Escape  Act,  1742,  9.  8. 

{k)  Transportation  Act,  1824,  s.  22 ;  Penal  Servitude  Act,  1857,  s.  3. 
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Prison  Breach.  If  an  escape  from  prison  is  accompanied  by 
any  actual  breaking  of  the  prison  it  is  (1)  a  felony  {jp.  s.  7  yrs.), 
if  the  prisoner  was  in  custody  for  treason  or  felony;  (2)  in 
all  other  cases  a  misdemeanour,  punishable  by  fine,  and  im- 
prisonment. There  must  be  (i)  an  escape ;  (ii)  some  actual 
breaking  by  the  prisoner  (/);  an  accidental  displacement  of  loose 
bricks  on  the  top  of  a  prison  wall  has  however  been  held  a 
sufficient  breaking  (m). 

Rescue  is  the  offence  of  forcibly  liberating  a  prisoner  from 
lawful  custody,  provided  in  the  case  of  private  custody,  that  the 
rescuer  knew  the  prisoner  to  be  in  custody  on  a  criminal 
charge.  The  rescuer  is  guilty  of  treason,  felony  (p.  s.  7  yrs.),  or 
misdemeanour  according  to  the  offence  of  the  prisoner.  If  the 
prisoner  is  innocent  or  has  not  been  convicted,  the  rescue  is  in 
all  cases  a  misdemeanour.  If  the  rescue  is  of  a  person  com- 
mitted for,  or  convicted  of  murder,  it  is  punishable  by  penal 
servitude  for  life  (n). 

Perjury  at  common  law  is  the  offence  of  giving  false  testi- 
mony in  a  judicial  proceeding  before  a  court  of  competent 
jurisdiction  with  regard  to  some  question  material  to  the 
matter  under  the  consideration  of  the  court.  It  is  a  common 
law  misdemeanour  punishable  by  fine  and  imprisonment;  by 
statute  it  is  now  punishable  by  7  years  penal  servitude  (o). 

The  law  relating  to  forgery  and  kindred  offences  has  been  re- 
cently consolidated  by  the  Perjury  Act,  1911.  By  this  Act  a  per- 
son commits  perjury  who,  being  lawfully  sworn  as  a  witness  or 
interpreter  in  a  judicial  proceeding,  wilfully  makes  a  statement 
material  in  that  proceeding  which  he  knows  to  be  false,  or  does 
not  believe  to  be  true  (jp).      "  Judicial  proceeding  "  includes  a 


(0  2  Hawk.  c.  18,  ss.  9, 12. 

(m)  E.  V.  Haswell,  R.  &  R.  458. 

(n)  Murder  Act,  1751,  a.  9 ;  Punishment  of  Offences  Act,  1837,  s.  1. 

(o)  Perjury  Act,  1911,  a.  1  (1).  It  is  also  punishable  by  2  yrs.  imp.  [h,  I.) 
or  fine,  or  by  p.  b.  or  imp.  and  fine  {ibid.). 

(j>)  Ibid.  At  common  law  and  under  the  Act  a  person  can  therefore  be 
convicted  of  perjury  if  he  wilfully  asserts  a  fact  of  which  he  is  ignorant, 
even  though  hia  assertion  is  true  (1  Hawk.  c.  69,  s.  6).  The  word  wilfully 
excludes  assertions  made  by  inadvertence  or  mistake,  which  are  not  punishable 
as  perjury. 
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proceeding  before  any  court,  tribunal  (q),  or  a  person  having  by 
law  power  to  hear,  receive,  and  examine  evidence  on  oath  (r). 

Where  a  statement  made  for  the  purposes  of  a  judical  pro- 
ceeding is  not  made  before  the  tribunal  itself,  but  is  made  on 
oath  before  a  person  authori2ed  by  law  to  administer  an  oath 
to  the  person  who  makes  the  statement,  and  to  record  or 
authenticate  the  statement  it  is  for  the  purposes  of  s.  1  of  the 
Act  to  be  treated  as  having  been  made  in  a  judicial  pro- 
ceeding (s).  A  statement  made  by  a  person  lawfully  sworn  in 
England  for  the  purposes  of  a  judicial  proceeding  (i)  in  another 
part  of  His  Majesty's  dominions,  (ii)  in  any  lawfully  constituted 
British  tribunal  outside  His  Majesty's  dominions,  (iii)  in  a 
tribunal,  of  a  foreign  state  is  for  the  purposes  of  s.  1  to  bo 
treated  as  a  statement  made  in  a  judicial  proceeding  in 
England  if). 

Conversely,  if  for  the  purposes  of  a  judicial  proceeding  in 
England  a  person  is  lawfully  sworn  under  the  authority  of  an 
Act  of  Parliament,  (i)  in  any  other  part  of  His  Majesty's 
dominions,  (ii)  before  a  British  tribunal  or  British  officer  in  a 
foreign  country,  or  within  the  jurisdiction  of  the  Admiralty,  it 
is  to  be  treated  as  having  been  made  in  the  judicial  proceedings 
in  England  for  the  purposes  of  which  it  was  made  (u). 

The  substance  of  an  indictment  for  perjury  by  making  a 

(q)  E.g.  a  local  marine  board  holding  an  inquiry  by  direction  of  the  Board 
of  Trade  (iJ.  v.  TomUnson,  L.  R.  1  0.  C.  R.  49). 

(r)  By  the  Evidence  Act,  1851,  s.  16,  "  Every  court,  judge,  justice,  officer, 
commissioner,  arbitrator,  or  other  person  .  .  .  having  by  law  or  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence  is  .  .  .  empowered 
to  administer  an  oath  to  all  such  witnesses  as  are  legally  called  before  them." 
The  forms  and  ceremonies  used  in  administering  an  oath  are  immaterial  if  the 
court  or  person  before  whom  the  oath  is  taken  has  power  to  administer  it,  and 
if  it  was  administered  in  a  form  and  with  ceremonies  binding  on  the  person 
behind  it  or  accepted  by  him  without  objection,  s.  15  (1).  "Oath"  includes 
affirmation  and  declaration ;  "  swear  "  includes  affirm  and  declare,  s.  15  (2). 

(s)  Ibid.,  B.  1  (8).  A  statement  is  not  made  " before"  a  tribunal  or  person 
merely  because  the  oath  has  been  administered  by  that  tribunal  or  person  to 
the  person  making  the  statement.  In  B.  v.  Lloyd  (19  Q.  B.  D.  213)  a  county 
court  registrar,  having  administered  the  oath  to  a  witness,  was  not  present 
during  the  actual  examination  of  the  witness.  Held,  that  the  witness  could 
not  be  convicted  of  committing  perjury  "  before"  the  registrar. 

(0  S.  1  (4). 

(u)  S.  1  (5). 
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statement  known  to  be  false  would  be  as  follows,  (i)  an 
introductory  statement  setting  out  the  nature  of  the  judicial 
proceedings  in  which  the  perjury  was  committed,  and  that  the 
accused  was  in  those  proceedings  lawfully  sworn  as  a  witness 
or  interpreter;  (ii)  a  statement  that  certain  questions  became 
material  in  those  proceedings,  e.g.  whether  A.  B.  was  on  a  certain 
day  at  X ;  (iii)  the  statement  on  which  perjury  is  assigned, 
e.g.  that  J.  S.  (the  accused  person)  wilfully  and  falsely  swore  that 
J.  S.  was  on  that  day  at  X ;  (iv)  the  assignment  of  perjury,  i.e. 
an  averment  expressly  negativing  the  statement,  e.g.  "  whereas 
in  truth  and  in  fact  the  said  A.  B.  was  not  on  that  day  at  X, 
as  he,  the  said  J.  S.  well  knew  at  the  time  when  he  so  gave 
evidence  "  {x). 

The  question  whether  a  statement  on  which  perjury  is 
assigned  was  material,  is  a  question  of  law  to  be  determined  by 
the  court  of  trial  {y).  All  statements  made  for  the  purpose  of 
affecting  the  decision  of  a  tribunal  or  person  are  material,  not 
only  statements  as  to  matters  which  are  directly  in  issue,  but 
also  statements  as  to  matters  which  affect  the  admissibility  of 
evidence  or  the  credit  of  a  witness  (2;),  or  which  tend  to  corro- 
borate the  evidence  of  a  witness  (a). 

At  common  law  and  under  the  Act,  perjury  can  be  committed 
only  in  judicial  proceedings.  Any  person,  however,  who  being 
required  or  authorized  by  law  to  make  any  statement  on  oath 
for  any  purpose,  and  being  lawfully  sworn  otherwise  than  in  a 
judicial -proceeding,  wilfully  makes  a  statement  which  is  material 
for  that  purpose,  and  which  he  knows  to  be  false,  or  does  not 
believe  to  be  true,  or  wilfully  uses  any  false  affidavit  for  the 
purposes  of  the  BiUs  of  Sale  Acts  is  guilty  of  a  misdemeanour, 
punishable  to  the  same  extent  as  perjury  (6). 

(x)  See  Aroh.  1170,  and  cf.  R.  v.  Wheatland,  8  C.  &  P.  238,  By  s.  12  it  is 
Bufi&cient  in  any  indictment  under  the  Act  to  set  forth  the  substance  of  the 
offence,  and  before  which  court  or  person  it  was  conamitted,  without  setting 
forth  any  part  of  the  proceedings  in  which  it  was  committed  or  the  authority 
of  such  court  or  person. 

(y)  s.  1  (6). 

{z)  R.  V.  Baker,  [1895]  1  Q.  B.  797. 
(a)  R.  V.  Tyson,  L.  R.  1  0.  C.  R.  107. 
(6)  S.  2. 
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By  other  sections  of  the  Act  various  false  statements  and 
declarations  are  punishable  as  misdemeanours,  e.g. 

(i)  Wilfully  to  make  a  false  oath  or  sign  a  false  declaration 
for  the  purpose  of  procuring  a  marriage  or  certificate 
of  marriage,  or  to  make  a  false  statement  as  to  any 
particular  required  to   be  registered  (punishable  as 
perjury)  (c). 
(ii)  Wilfully  making  false  statements  as  to  births  or  deaths 
(Punishable  05  perjury ;  also  punishable  on  summary 
conviction  by  £10  fine  ;  no  prosecution  can  be  commenced 
more  tJian  three  yrs.  after  the  offence)  (d). 
(iii)  Wilfully  to  make — otherwise  than  on  oath — a  false 
statement  in  any  statutory  declaration,  oral  or  written, 
or  on  any  account,  report,  certificate,  document  which 
is  required  to  be  made  by  any  Act  of  Parliament 
{imp.  2  yrs.  h.  I.  and  (or)  fine)  (e). 
(iv)  Wilfully  to  make   or  produce  any  false  declaration, 
representation,  or  certificate,  in  order  to  obtain  regis- 
tration on  any  public  register  of  persons  qualified  by 
law  to  practise  any  vocation,  or  in  order  to  obtain  a 
certificate  of  registration  (imp.  12  ms.  h.  I.  and  (or) 
fine)  (/). 
Subornation  of  Perjury  is  the  procuring  of  another  person  to 
commit  perjury,  and  is  a  common  law  misdemeanour,  punishable 
in  the  same  way  as  perjury.     It  is  also  an  indictable  misde- 
meanour at  common  law  to  attempt  subornation,  or  to  incite  or 
bribe  a  person  to  give  false  evidence,  or  to  fabricate  evidence 
with  intent  to  mislead  a  judicial  tribunal  (g). 

By  the  Perjury  Act,  1911,  every  person  who  aids,  abets, 
counsels,  procures,  or  suborns  another  person  to  commit  any 
offence  against  the  Act,  is  liable  to  be  indicted,  tried,  and 
punished  as  if  he  were  a  principal  ofifender ;  every  person  who 
incites  or  attempts  to  procure  or  suborn  another  person  to  commit 

(c)  S.  3. 

(d)  S.  4. 

(e)  S.  5. 
(/)S.6. 

ig)  B.  V.  Vreones,  [1891]  1  Q.  B.  360,  ante,  p.  51. 
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an  offence  against  the  Act  is  also  guilty  of  a  misdemeanour 
punishable  by  fine  and  (or)  imprisonment  (h). 

Corroboration. — A  person  cannot  be  convicted  of  perjury  or 
subornation  of  perjury  or  of  any  offence  against  the  Act  solely 
upon  the  evidence  of  one  vs^itness  as  to  the  falsity  of  any  state- 
ment alleged  to  be  false  (i).  In  case  of  perjury  the  assign- 
ments of  perjury  or  some  one  of  them  must  be  proved  either  by 
two  witnesses  or  by  one  witness  who  is  substantially  (^)  corro- 
borated by  proof  of  other  material  and  relevant  facts.  It  is 
not  necessary  that  there  should  be  two  independent  witnesses  to 
contradict  the  particular  fact  if  there  be  two  pieces  of  evidence 
in  direct  contradiction  (I). 

Thus,  if  a  prisoner  has  sworn  to  a  fact  he  may  be  convicted 
of  perjury  (i)  by  the  evidence  of  two  witnesses  directly  contra- 
dicting him  (m) ;  (ii)  by  the  evidence  of  one  witness  directly 
contradicting  him  and  a  second  corroborating  the  first  (n) ;  (iii) 
by  the  evidence  of  one  witness  directly  contradicting  him  and 
proof  that  he  himself  has  on  another  occasion  made  a  state- 
ment contradicting  his  evidence  (o) ;  (iv)  by  evidence  that  he 
has  on  other  occasions  made  statements  contradicting  his 
evidence  and  proof  of  fact  tending  to  show  that  those  state- 
were  true  (p) ;  (v)  by  the  evidence  of  two  witnesses  that  he  has 
on  two  occasions  made  statements  contradicting  his  evidence  (q). 
But  he  cannot  be  convicted  merely  by  proof  that  he  has  on 
another  occasion  made  a  contradictory  statement  (r). 

Conspiracy  is  *'  the  agreement  of  two  or  more  persons  to  do 
any  unlawful  act  or  to  do  a  lawful  act  by  unlawful  means  "  (s). 
It  is  a  common  law  misdemeanour  punishable  by  fine  and 
imprisonment.     Conspiracy  to  murder  is,  however,  punishable 

{h)  s.  7. 

(i)  S.  13. 

{k)  See  B.  v.  Tales,  0.  &  M.  132. 

(0  B.  V.  Hook,  D.  &  B.  606. 

(m)  B.  V.  Boberts,  2  C.  &  K.  607. 

(n)  B.  V.  Gardiner, '8  0.  &  P.  787. 

(o)  B.  V.  Mayhew,  6  C.  &  P.  315. 

ip)  B.  V.  Hook,  D.  &  B.  606. 

(3)  Ibid.,  per  Bylea,  J, 

(r)  B.  V.  Wheatland,  8  C.  &  P.  238 ;  B.  t.  Eugliei,  1  C.  &  K.  519. 

{a)  Mukahy  v.  B.,  L.  R.  3  H.  L.  at  p.  317. 
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by  ten  years  penal  servitude  (0.  The  offence  consists  in  the 
combining.  "  So  long  as  such  a  design  rests  in  intention  only 
it  is  not  indictable.  When  two  agree  to  carry  it  into  effect, 
the  very  plot  is  an  act  in  itself "  (u).  "  Conspiracy  cannot 
exist  without  the  consent  of  two  or  more  persons,  and  their 
agreement  is  an  act  in  advancement  of  the  intention  which 
each  has  conceived  in  his  mind  "  {x).  The  offence  is,  therefore, 
complete  though  no  further  act  is  done  in  pursuance  of  the 
agreement  or  even  "where  the  parties  had  not  settled  the 
means  to  be  employed "  (y).  A  conspiracy  must  be  between 
at  least  two  persons.  If,  therefore,  two  persons  are  jointly 
indicted  for  conspiring  together  both  must  be  acquitted  or  both 
convicted  («),  so,  also,  if  three  persons  are  jointly  indicted  for 
conspiring  together  and  two  are  acquitted  the  third  cannot  be 
convicted  even  on  his  own  confession  (a).  But  one  person 
may  be  tried  or  convicted  alone  if  he  is  charged  with  conspiring 
with  persons  who  are  unknown,  or  not  in  custody,  or  dead,  or 
whose  trial  has  been  postponed  (6). 

Husband  and  wife  cannot  be  guilty  of  conspiring  together 
"  because  they  are  esteemed  as  one  person  in  law  and  are 
presumed  to  have  but  one  will "  (c). 

"  So  far  as  proof^  goes  conspiracy  is  generally  *  matter  of 
inference  deduced  from  certain  criminal  acts  of  the  parties 
accused  done  in  pursuance  of  an  apparent  criminal  purpose  in 
common  between  them '  "  (d).  The  existence  of  the  conspiracy 
itself  "may  be  shown  by  the  detached  acts  of  the  several 
conspirators  "  (e).  Moreover,  each  of  the  conspirators  by  enter- 
ing into  the  agreement  makes  the  other  conspirators  his  agents 
for  the  purpose  of  carrying  out  their  common  design.    After 

(t)  Offences  against  the  Person  Act,  1861,  s.  i, 

(tt)  Mulcahy  t.  B.,  ibid. 

(x)  Id.  p.  328. 

(y)  R.  V.  GiU,  2  B.  &  Aid.  at  p.  206. 

(«)  R.  V.  Manning,  12  Q.  B.  D.  241. 

(o)  R.  V.  Plummer,  [1902]  2  K.  B.  389. 

(b)  Id.  at  p.  334. 

(c)  1  Hawk.  c.  8,  s.  72. 

(d)  Mulcahy  v.  R.,  at  p.  317,  citing  R.  v.  Brissoc,  i  East,  171, 

(e)  R.  V.  Blake,  at  p.  139. 
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proof,  therefore,  of  a  conspiracy  between  A  B  and  C  any  act  or 
statement  by  any  one  of  them  in  furtherance  of  the  common 
design  may  be  given  in  evidence  against  all  (/). 

"  It  is  not  necessary  in  order  to  constitute  a  conspiracy  that 
the  acts  agreed  to  be  done  should  be  acts  which  if  done  would 
be  criminal.  It  is  enough  if  the  acts  agreed  to  be  done,  although 
not  criminal,  are  wrongful "  (g).  The  object  of  a  conspiracy 
may,  therefore,  be  either  (i)  a  criminal  offence,  or  (ii)  a  civil 
wrong  or  fraud  upon  an  individual ;  (iii)  an  act  which  is  injurious 
to  the  public  interests  as  being  contrary  to  morality  or  public 
justice  or  involving  public  mischief  (A,).  The  following  have 
accordingly  been  held  to  be  indictable  conspiracies. 

(1)  A  conspiracy  between  a  member  of  a  firm  and  a  third 
person  to  defraud  another  partner  of  the  partnership  property  (i). 

(2)  An  agreement,  made  in  contemplation  of  an  expected 
bankruptcy,  to  defraud  creditors  by  removing  goods  (k). 

(3)  A  conspiracy  by  promoters  of  a  company  to  create, 
by  fictitious  sales,  an  artificial  price  for  the  shares,  and  induce 
the  public  to'buy  at  a  premium  (I). 

(4)  A  conspiracy  to  obtain  a  passport  from  the  Foreign 
Office  by  means  of  false  representations  as  to  the  identity  of 
the  person  by  whom  it  is  to  be  used  (m). 

(5)  An  agreement  by  an  accused  person  to  indemnify  his 
bail  (n). 

With  regard  to  trade  disputes  it  is  provided  by  the  Con- 
piracy  and  Protection  of  Property  Act,  1875,  that  an  agree- 
ment or  combination  by  two  or  more  persons  to  do,  or  procure 
to  be  done,  any  act  in  contemplation  or  furtherance  of  a 
trade  dispute  shall  not  be  indictable  as  a  conspiracy  if  such 


(/)  R.  V.  Blake,  6  Q.  B.  126 ;  B.  v.  Shellard,  9  0.  &  P.  277, 

(g)  B.  V.  Warburtm,  L.  R.  2  0.  0.  R.  276. 

(h)  Arch.  1411. 

(i)  JR.  V.  Warburton,  L.  R.  1  0.  0.  R.  274.  The  fraud  had  been  completed 
before  the  Larceny  Act,  1868  (ante,  p.  28). 

{k)  Heymann  v.  B.,  L.  R.  8  Q.  B.  102. 

(I)  Scott  V.  Brown,  [1892]  2  Q.  B.  724. 

(m)  B.  V.  Brailsford,  [1905]  1  K.  B.  730.  Whether  a  matter  does  tend  to 
the  public  mischief  is  for  the  judge  to  decide  {ibid.). 

{n)  B.  V.  Porter,  [1910]  1  K.  B.  369. 


112  Elements  of  the  Criminal  Law 

act  committed  by  one  person  would  not  be  punishable  as  a 
crime  (o). 

Though  a  conspiracy  to  do  harm  to  another  is  from  the 
moment  of  its  inception  unlawful  and  criminal,  yet  it  is  not 
actionable  unless  damage  is  the  result  (^).  Moreover,  a  com- 
bination does  not  amount  even  to  a  civil  wrong  merely  because 
it  causes  and  was  intended  to  cause  loss  or  injury  to  another 
person  unless  there  is  some  invasion  of  his  legal  rights. 

Compounding  Offences. — To  compound  a  felony  is  a  common 
law  misdemeanour  punishable  by  fine  and  (or)  imprisonment. 
This  offence  is  committed  by  any  one  who,  in  consideration  of 
any  benefit,  enters  into  an  agreement  not  to  prosecute  a  felon. 
The  offence  is  complete  by  the  mere  making  of  the  agreement, 
and  is  committed  by  any  person  who  makes  such  an  agreement, 
whether  or  not  he  is  the  person  injured  by  the  felony  (q.) 

It  is  no  offence  merely  to  take  back  stolen  goods  without 
agreeing  to  show  any  favour  to  the  thief  (r).  But  a  person 
who  advertises  for  the  return  of  any  lost  or  stolen  property 
suggesting  that  no  questions  will  be  asked,  or  that  a  reward 
will  be  paid  without  seizing  or  making  any  enquiry  after  the 
person  producing  such  property,  or  promising  to  return  to  any 
person  any  money  which  he  has  paid  for  or  lent  upon  such 
property,  and  also  the  printer  and  publisher  of  any  such 
advertisement  is  liable  to  forfeit  £50  to  any  person  who 
may  sue  for  it  (s).  Such  an  action  can  be  brought  against  the 
printer  or  publisher  only  within  6  months  after  the  forfeiture 
is  incurred,  and  only  with  the  consent  in  writing  of  the  Attorney- 
General  or  Solicitor-General  (t). 

Corruptly  to  take  any  money  or  reward  for  restoring  or 
helping  any  person  to  recover  any  property  which  has  been 
stolen,  embezzled,  etc.,  is  a  felony  {p.  s.  7  yrs. ;  whipping  in 


(o)  S.  8,  as  amended  by  the  Trade  Disputes  Act,  1906,  s.  6. 
(p)  Quinn  v.  Leathern,  [1901]  A.  C.  at  p.  538;  Ibid.;  Mogul  S.S.  Co.  v. 
Macgregor,  [1892]  A.  C.  25. 

(g)  B.  V.  Burgess,  16  Q.  B.  D.  141. 

(r)  1  Hawk.  c.  69,  s.  T.  , 

(s)  Larceny  Act,  1861,  8.  103. 

(t)  Larceny  (Advertisements)  Act,  1870,  >,  9. 
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ease  of  male  under  18)  (u).  In  the  case  of  a  stolen  dog,  such 
an  offence  is  a  misdemeanour  (x)  (imp.  18  mos.  h.  I.). 

To  compound  a  misdemeanour  is  not  in  itself  a  criminal 
offence  unless  it  is  done  under  circumstances  which  constitute 
a  conspiracy  to  defeat  justice  or  which  amount  to  interference 
with  witnesses  (y).  No  agreement  can,  however,  defeat  the 
right  of  the  Crown  to  proceed  with  a  prosecution  for  the 
misdemeanour  (2;),  and  even  as  between  the  parties  no  agreement 
is  valid,  or  enforceable  as  a  contract,  which  is  founded  on  the 
consideration  of  stifling  a  prosecution  (a). 

To  compound  an  information  on  a  penal  statute  without 
leave  of  the  Court  is  a  misdemeanour  (h). 

The  following  are  common  law  misdemeanours  : — 

(i)  Embracery,  i.e.  attempting  by  bribes  or  other  corrupt 
means  to  influence  jurors. 

(ii)  Interference  with  witnesses  by  threats  or  persuasion  not 
to  give  evidence. 

(iii)  Maintenance,  i.e.  where  a  man  without  legal  justification 
and  for  the  purpose  of  stirring  up  litigation  and  strife  inter- 
meddles with  or  promotes  or  assists  legal  proceedings  by  other 
persons  not  having  any  common  interest  with  them  (c). 

(iv)  Champerty,  i.e.  a  special  form  of  maintenance  "  whereby 
the  one  party  is  to  assist  the  other  in  recovering  property  and 
to  share  in  the  proceeds  of  the  action  "  (d). 

Offences  against  the  Public  Peace  (A)  "  An  unlawful  assembly 
at  common  law  is  an  assembly  of  three  or  more  persons  :  (i)  for 
purposes  forbidden  by  law,  e.g.  for  conducting  a  prize  fight  (e) ; 

(m)  Larceny  Act,  1861,  s.  101. 

(z)  Ibid.,  s.  20. 

{y)  Arch.  1204. 

{z)  R.  V.  Coney,  8  Q.  B.  D.  at  p.  553 ;  ante,  p.  4.  ' 

(o)  Re  Campbell,  U  Q.  B.  D.  82 ;  Windhill  Local  Board  v.  Vint,  45  Ch.  D. 
851.  This  is  always  the  case  if  the  offence  is  of  a  public  nature,  but  it  has  been 
suggested  that  a  compromise  may  be  made  of  an  offence  which  is  also  the 
subject  of  a  civil  action  such  as  a  common  assault  (cf.  Keir  v.  Leeman,  6  Q.  B. 
308 ;  9  Q.  B.  371 ;  Fisher  v.  Apollinaris  Co.,  10  Ch.  297. 

(b)  18  Eliz.  c.  5,  BS.  4  and  5. 

(c)  Bradlaugh  v.  Newdegate,  11  Q.  B.  D.  1 ;  Alabaster  v.  Harness,  [1896] 
1  Q.  B.  339. 

(d)  Rees  v.  De  Bamardy,  [1896]  2  Oh.  487. 
(<J)  Cf.  B.  V.  Coney,  8  Q.  B.  D.  634. 

E.C.L.  8 
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(ii)  with  intent  to  carry  out  any  common  purpose,  lawful  or 
unlawful,  in  such  a  manner  as  to  endanger  the  public  peace,  or 
to  give  firm  and  courageous  persons  in  the  neighbourhood 
reasonable  grounds  to  apprehend  a  breach  of  the  peace  "  (/). 

All  persons  who  take  part  in  an  unlawful  assembly  or  give 
any  help  or  encouragement  in  the  prosecution  of  its  purpose 
are  guilty  of  a  misdemeanour  (^).  Whether  there  has  been  any 
such  encouragement  is  a  question  for  the  jury.  Mere  presence 
without  encouragement  is  not  sufficient,  but  presence  as  a 
spectator  may,  if  unexplained,  be  some  evidence  for  the  considera- 
tion for  the  jury  (h). 

A  lawful  assembly  is  not  rendered  unlawful  merely  because 
those  participating  in  it  know  that  the  unlawful  acts  of  other 
persons,  hostile  to  the  assembly,  will  probably  cause  a  breach 
of  the  peace  (i). 

A  rout  is  an  unlawful  assembly  which  has  actually  made 
some  move  towards  the  execution  of  its  common  purpose  (k). 

A  riot  is  an  unlawful  assembly  which  has  actually  begun  to 
execute  its  purpose.  To  constitute  a  riot  five  elements  are 
necessary :  (1)  a  number  of  persons  not  less  than  three ;  (2)  a 
common  purpose;  (3)  execution  or  inception  of  the  common 
purposes  ;  (4)  an  intent  on  the  part  of  the  number  of  persons 
to  help  one  another  by  force  if  necessary,  against  any  person 
who  may  oppose  them  in  the  execution  of  common  purpose ; 
(5)  force  or  violence,  not  merely  used  in  and  about  the  common 
purpose  but  displayed  in  such  a  manner  as  to  alarm  at  least 
one  person  of  reasonable  firmness  and  courage  (/). 

The  common  purpose  must  be  of  a  private  nature  and 
not  of  such  a  public  or  general  character  as  to  make  the  ofifence 
amount  to  treason  (m). 

Unlawful  assembly,  rout,  and  riot  form  three  stages.  Thus, 
A,  B,  and  C  meet  at  A's  house  for  the  purpose  of  beating  D. 

(/)  Arch.  1214,  St.  Dig.  p.  55. 

(g)  B.  V.  Atkinson,  11  Ck)x,  332. 

(h)  Cf.  R.  V.  Ckmey,  8  Q.  B.  D.  652,  et  seq. 

(i)  BeaUy  v.  Gillbanks,  9  Q.  B.  D.  308. 

(k)  Arch.  1216. 

(0  Field  V.  Receiver  of  MetropoUtan  Police,  [1907]  2  K.  B.  863. 

(m)  Ante,  p.  95. 
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They  then  go  to  D's  house  to  beat  him.  At  A's  house  there  is 
an  unlawful  assembly;  on  the  road  it  is  a  rout,  when  D  is 
attacked  it  is  a  riot  (n). 

By  the  Riot  Act,  1714,  it  is  provided  that  if  12  or  more 
persons  are  "  unlawfully  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace "  and  after 
proclamation  requiring  them  to  disperse  has  been  made  in 
the  form  required  by  the  Act,  unlawfully,  etc.,  continue 
together  for  one  hour,  such  continuing  to  the  number  of  12 
or  more,  shall  be  felony  (p.  s.  life).  It  is  a  similar  felony 
to  oppose  the  reading  of  the  proclamation  or  to  continue 
assembled  for  one  hour  after  the  time  when  it  would  have  been 
read  but  for  such  opposition.  But  "  a  riot  is  not  the  less  a  riot 
nor  an  illegal  meeting  the  less  an  illegal  meeting,  because  the 
proclamation  of  the  Eiot  Act  has  not  been  read,  the  effect  of 
that  proclamation  being  to  make  the  parties  guilty  of  a  [felony] 
if  they  do  not  disperse  within  an  hour ;  but  if  that  proclamation 
be  not  read  the  common  law  offence  remains  and  it  is  a  mis- 
demeanour ;  and  all  magistrates,  constables,  and  even  private 
individuals  are  justified  in  dispersing  the  offenders  and  if  they 
cannot  otherwise  succeed  in  doing  so  they  may  use  force  "  (o). 

An  affray  is  any  public  disturbance  to  the  terror  of  the 
King's  subjects  as,  e.g.  by  persons  fighting  in  a  public  place. 
It  is  a  common  law  misdemeanour  (fine  and  (or)  imp.). 

Libel. — The  publication  in  writing,  printing,  pictures,  effigy, 
or  other  permanent  form  (p)  of  any  defamatory,  seditious, 
blasphemous,  or  obscene  libel,  is  a  common  law  misdemeanour, 
punishable  by  fine  and  imprisonment. 

Defamatory  Libel — The  malicious  publication  of  any  de- 
famatory libel  is  now  punishable  by  fine  and  (or)  imprisonment 
for  one  year  (2),  or,  if  the  publication  is  with  knowledge  of  its 
untruth,  two  years  (r).    A  defamatory  statement  is  a  statement 


(n)  St.  Dig.  p.  56. 
(0)  B.  V.  Fursey,  6  C.  &  P.  at  p.  87. 
(p)  See  Monsrni  v.  Tus&aud,  [1894]  1  Q.  B.  at  p.  692. 
(q)  Libel  Act,  1843,  s.  6. 

(r)  Ibid.,  s.  4.    A  person  indicted  under  s.  4  may,  if  knowledge  is  not 
proved,  be  convicted  under  s.  5  {Boaler  v.  B.,  21  Q.  B.  D.  284). 
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concemirig  any  person  which  is  "  calculated  to  provoke  a  breach 
of  the  peace  (s)  by  exposing  him  to  public  hatred,  ridicule,  or 
contempt,  &s,  for  instance,  a  charge  of  any  criminal  offence,  or 
any  fraud,  dishonesty,  immorality,  or  dishonourable  conduct. 
If  it  is  published  in  any  permanent  form  it  is  a  libel,  if  by  mere 
words  it  is  a  slander.  Libel  is  both  a  civil  wrong  and  a  criminal 
offence,  slander  is  only  a  civil  wrong  (t). 

"  A  person  libelled  may  pursue  his  remedies  for  damages,  or 
prefer  an  indictment,  or  by  leave  of  the  Court  a  criminal  infor- 
mation {u),  or  he  may  both  sue  for  damages  and  indict  It  is 
ranked  among  criminal  offences  because  of  its  supposed  tendency 
to  arouse  angry  passions,  provoke  revenge,  and  thus  endanger 
the  public  peace ;  but  the  libeller  is  not  the  less  bound  to  make 
compensation  for  the  pecuniary  or  other  loss  or  injury  which 
the  libel  might  have  occasioned  to  the  person  libelled.  In  this 
respect  libel  stands  on  the  same  footing  as  an  assault "  (x). 

The  essence  of  the  criminal  offence  being,  however,  the  danger 
to  the  public  peace,  criminal  proceedings  are  possible  in  some 
cases  where  no  action  could  be  brought,  e.g. 

1.  Libels  on  deceased  persons,  intended  to  injure  or  provoke 

their  family  (y). 

2.  Libels  against  a  body  or  class  of  individuals  tending  to 

excite  hatred  against  them  (z). 
3.*  Libels  published  only  to  the  prosecutor  (a). 
4.  Libels  which  are  true  (J). 
The  prosecutor  must  prove — 
1.  The  publication  of  the  libeL    The  essence  of  the  offence 

(s)  B.  ▼.  Adams,  22  Q.  B.  D.  at  p.  69. 

{{)  Spoken  words,  however,  though  not  criminal  merely  because  they  are 
defamatory,  may  be  punishable  as  being  seditious  or  blasphemous  or  obscene 
or  a  contempt  of  court  or  a  solicitation  to  commit  a  crime. 

(u)  A  criminal  information  can  be  granted  only  at  the  suit  of  persons  in 
some  public  office  or  position  {R.  v.  Labouchire,  12  Q.  B.  D.  320). 

(x)  B.  V.  Holbrook,  i  Q.  B.  D.  at  p.  46. 

(y)  1  Hawk.  c.  73,  8. 1 ;  St.  Dig.  Cr.  Law,  p.  227.  But  cf.  B.  v.  LaboucMre, 
12  Q.  B.  D.  at  p.  824. 

(z)  B.  V.  Gathercole,  2  Lew.  C.  C.  237;  R.  v.  Williams,  6  B.  &  Aid.  696; 
cf.  Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  636. 

(a)  B.  V.  Adams,  22  Q.  B.  D.  66. 

{b)  Post,  p.  124.. 
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being  its  tendency  to  cause  a  breach  of  the  peace,  it  is  sufficient 
if  the  libel  is  published  to  the  prosecutor  (c) ;  it  is  not  necessary, 
as  it  is  in  civil  proceedings  for  damages,  to  prove  'publication  to 
a  third  person.  Each  publication  is  a  fresh  offence,  thus  the 
sale  of  a  newspaper  17  years  old  is  a  new  publication  of  a  Ubel 
contained  in  it  {d).  No  criminal  prosecution  {e)  can,  however, 
be  commenced  against  any  proprietor,  publisher,  editor,  or  any 
person  responsible  for  the  publication  of  a  newspaper  for  any 
libel  published  therein  without  the  order  of  a  judge  in  chambers ; 
the  person  accused  must  have  notice  of  the  application  for  the 
order  and  opportunity  of  being  heard  against  it  (/). 

2.  That  it  (i)  refers,   and   (ii)   was   intended  to  refer  to 
himself  (^),  i.e. 

(i)  "  That  the  words  published,  whether  by  name,  nickname, 
or  description,  are  such  as  reasonably  to  lead  persons 
acquainted  with  .  .  .  (him)  to  believe  that  he  is  the 
person  to  whom  the  libel  refers "  (^).  Where  the 
reference  to  the  prosecutor  is  not  obvious  from  the 
words  themselves  it  may  be  explained  by  an  innuendo. 
(ii)  That  the  publisher  of  the  libel  intended  to  refer  to  him. 
But  a  person  publishing  a  libel  is  deemed  to  intend 
the  natural  meaning  of  his  own  words,  "  the  enquiry 
is  not  what  did  the  defendant  mean  in  his  own  breast, 
but  what  did  the  words  mean  having  regard  to  the 
relevant  S'ltrrounding  circutnstances  ;  "  {i)  "  the  question 
is  .  .  ,  whether  it  would  be  understood  h/  readers  to 
apply  to  a  particular  person  "  (k). 
A  man,  therefore,  who  recklessly  publishes  a  libel  apparently 
intended  to  refer  to  some  real  person,  may,  like  a  man  who  fires 

(c)  B.  V.  Adams,  22  Q.  B.  D.  66. 

(d)  Duke  of  Brunswick  v.  narmer,  14  Q.  B.  183. 

(e)  This  apparently  does  not  apply  to  proceedings  by  information  {Yates  v, 
B.,  U  Q.  B.  D.  648). 

(/)  Law  of  Libel  Amendment  Act,  1888,  s.  8. 

(g)  Except  in  the  case  of  a  libel  on  a  deceased  person  or  on  a  class  of 
persons  {ante,  p.  117). 

(fe)  Jones  V.  Hulton,  [1909]  2  K.  B.  at  p.  477 ;  cf.  L»  Farm  v.  Malcoltnson, 
1  H.  L.  C.  637. 

(i)  1909,  2  K.  B.  at  p.  480. 

{k)  Ibid,  at  p.  453. 
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a  gun  into  a  crowd,  be  liable  if  his  language  does  in  fact  refer 
to  and  hit  some  individual,  even  though  he  had  no  knowledge 
of  that  particular  individual.  "A  person  charged  with  libel 
cannot  defend  himself  by  showing  that  he  intended  in  his 
own  breast  not  to  defame,  or  that  he  intended  not  to  defame 
the  plaintiff,  if  in  fact  he  did  both  "  (I). 

3.  The  libellous  character  of  the  publication. — "The  first 
question  for  the  jury  is  whether  the  document  would  be  read 
in  a  defamatory  sense  by  persons  of  ordinary  reason  in  the 
position  of  those  to  whom  it  is  published.  If,  in  the  opinion  of 
the  jury,  it  would  not  be  so  read  according  to  the  prima  facie 
meaning  of  the  language,  then  there  is  a  further  question  (if 
there  is  any  evidence  upon  which  it  can  be  raised)  whether 
there  were  any  facts  hnovm  both  to  the  person  who  framed  the 
alleged  libel,  and  to  the  persons  to  whom  it  was  published,  which 
would  lead  the  latter  to  put  upon  the  document  the  construction 
that  having  a  second  defamatory  sense  it  was  used  ironically, 
or  otherwise  than  in  the  primary  use  of  the  language  "  (m). 

(i)  The  imputation  need  'not  be  made  directly,  or  by  means 
of  any  express  assertion,  it  may  be  conveyed  indirectly  by 
any  form  of  insinuation  (w),  as  by  ironical  praise  or  figurative 
language,  or  by  caricature  or  effigy,  provided  that  the  matter 
complained  of  is  "susceptible  of  a  libellous  meaning  in  this 
sense  that  a  reasonable  man  could  construe  .  .  .  (it)  .  .  . 
unfavourably  in  such  a  sense  as  to  make  some  imputation  upon 
the  person  complaining  "  (o). 

(ii)  Although  the  matter  or  language  is  harmless  and  innocent 
under  ordinary  circumstances,  or  in  its  primary  meaning,  it  may 
nevertheless  be  a  libel  because,  owing  to  the  circumstances 
under  which  it  was  published,  it  bears  a  secondary  meaning, 
which  conveys  an  imputation.    "  The  manner  of  the  publication, 

(0  J<ynu  v.  HvXUm,  [1910]  A.  0.  at  p.  23. 

{m)  Capital  and  Counties  Bank  v.  Henty,  5  C.  P.  D.  at  p.  539. 

(n)  As,  for  instance,  by  placing  the  model  of  a  man  among  a  group  of 
murderers  in  a  waxwork  show  (Monson  v.  Tussavd,  [1894]  1  Q.  B.  671). 

(o)  Neville  v.  Fine  Art,  etc.,  Co.,  [1897]  A.  0.  76 ;  c/.  Capital  and  Countiei 
Bank  v.  Henty,  7  A.  C.  at  p.  788.  The  imputation  must  be  one  which  would 
"  naturally  and  necessarily  suggest  itself  to  the  mind  of  any  person  of  average 
Intelligence." 
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and  the  things  relative  to  which  the  words  are  published,  and 
which  the  person  publishing  knew,  or  ought  to  have  known, 
would  influence  those  to  whom  it  was  published  in  putting  a 
meaning  on  the  words,  are  all  material  in  determining  whether 
the  writing  is  calculated  to  convey  a  libellous  imputation  "  (p). 

In  the  absence  of  any  evidence  to  the  contrary,  the  language 
will  be  construed  in  the  meaning  which  it  "  would  be  under- 
stood by  ordinary  persons  to  bear ; "  (q)  if  the  prosecution 
alleges  that  under  the  circumstances  the  words  used  bear  a  more 
extended  or  secondary  meaning,  the  indictment  must  contain 
a  special  averment  or  innuendo  setting  out  the  facts  and  circum- 
stances by  reason  of  which  the  words  convey  the  secondary 
meaning  which  he  suggests. 

"  It  is  for  the  Court  to  say  whether  the  publication  is  fairly 
capable  of  a  construction  which  would  make  it  libellous,  and 
for  the  jury  to  say  whether  in  fact  that  construction  ought, 
under  the  circumstances,  to  be  attributed  to  it "  (r).  By  Fox's 
Libel  Act,  1792  (s),  it  is  provided  that  in  all  criminal  proceed- 
ings for  libel  the  jury  may  give  a  general  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  put  in  issue.  Before  this 
Act  it  was  held  that  the  question  of  libel  or  no  libel  was  a 
question  of  law  for  the  Court,  and  that  only  the  questions  of 
fact  were  for  the  jury.  But  the  Act  does  not  prevent  the  judge 
from  directing  the  jury  to  acquit  if  the  case  fails  in  law,  because 
the  words  are  not  capable  of  any  defamatory  meaning  (O* 
Accordingly,  "  if  the  defendant  can  get  either  the  Com't  or  the 
jury  to  be  in  his  favour  he  succeeds.  The  prosecutor  .  .  .  can- 
not succeed  unless  he  gets  both  the  Court  and  the  jury  to  decide 
for  him  "  (u). 


{p)  Capital,  etc.,  Bank  v.  Eenty,  7  A.  0.  at  p.  771 ;  cf.  also  6  0.  P.  D.  at 
p.  536. 

(3)  Ibid,  at  p.  772. 

(r)  7  A.  C.  at  p.  759;  cf.  pp.  744,  762. 

(s)  32  Geo.  III.  c.  60. 

{t)  The  judge  may  withdraw  the  case  from  the  jury  whenever  there  is  no 
evidence  fit  to  be  considered  by  them,  as  e.g.  where  there  is  no  evidence  of 
anything  beyond  fair  comment  {McQuire  v.  Western  Morning  News,  [1903] 
2  K.  B.  100 ;  cf.  post,  p.  122). 

(tt)  7  A.  C.  at  p.  776. 
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Falsity. — The  falsity  of  the  libel  is  immaterial  except  where 
the  charge  is  of  publication  with  knowledge  of  its  untruth  («), 
or  where  justification  is  pleaded  (y). 

Malice. — "  In  the  absence  of  any  evidence  of  the  motive  for 
publication,  the  law  attaches  to  the  fact  of  publication  the 
inference  that  it  was  malicious"  (2).  "If  I  traduce  a  man, 
whether  I  know  him  or  not,  and  whether  I  intend  to  do  him  an 
injury  or  not  .  .  .  the  law  considers  it  as  done  of  malice 
because  it  is  wrongful  and  intentional "  (a).  This  presumption 
of  malice  may,  however,  be  rebutted  by  proof  that  the  publica- 
tion was  on  an  occasion  and  for  a  purpose  which  rendered  it 
lawful,  or  took  place  under  other  circumstances  which  rebut 
the  presumption  of  malice  (b).  The  prosecution  can  neverthe- 
less in  most  cases  still  succeed  by  proving  that  the  publication 
was  in  reality  actuated  by  "express  malice"  or  "malice  in 
fact " ;  that  is  to  say,  that  the  occasion  was  used  not  for  the 
purposes  which  render  the  publication  lawful,  but  for  the  grati- 
fication of  ill-will  or  some  improper  motive  (c). 

Defence. — The  defence  may  prove — 

1.  That  the  publication  was  on  a  privileged  occasion. 

2.  That  the  matter  was  a  "  fair  comment "  on  a  matter  of 

public  interest. 

3.  That  the  publication    was    without    his    authority   or 

knowledge. 

4.  That  the  libel  is  true,  and  that  its  publication  was  for 

the  public  benefit. 

The  first  three  defences  may  be  proved  under  the  plea  of  not 
guilty,  but  the  defence  of  justification  must  be  specially  pleaded. 

1.  Privilege  may  be  (A)  absolute  or  (B)  qualified.  In  the 
first  case,  the  existence  of  malice  is  immaterial  (d) ;  in  the  second 

(x)  Ante,  p.  lis. 

(y)  Post,  p.  124. 

{z)  R.  V.  Munslow,  [1896]  1  Q.  B.  761.  The  Indictment  need  not  therefore 
contain  the  word  "maliciously"  (ibid.). 

(a)  Bromage  v.  Prosser,  4  B.  &  C.  at  p.  265 ;  c/.  ante,  p.  12. 

(6)  R.  V.  Munslow,  at  pp.  761,  765. 

(c)  RoycU  Aquarium  v.  Parkinson,  [1892]  1  Q.  B.  431  *,  Wright  v.  Woodgate, 
2  0.  M.  &  R.  677. 

{d)  Cf.  Royal  Aq^uarium  v.  Parkinson,  [1892]  1  Q.  B.  431. 
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case,  the  privilege  is  lost  if  the  publication  was  actuated  by  any 
malice  in  fact. 

Absolute  privilege  attaches  to— 

(i)  Statements  in  Parliament  or  in  the  course  of  Judicial, 
Naval,  Military,  or  State  proceedings,  (ii)  Eeports 
and  papers  published  by  order  of  either  House  of 
Parliament  (e). 

Qualified  privilege  attaches  to — 

(i)  Fair  and  accurate  reports  of  proceedings  in  Parlia- 
ment (/),  Courts  of  Justice  (^),  or  meetings  within 
s.  4  of  the  Law  of  Libel  Amendment  Act,  1888  {h). 

(ii)  Statements  made  for  the  purpose  of  discharging  a  legal, 
social,  or  moral  duty,  e.g.  communications  as  to  the 
character  of  servants  {%),  or  o,  communication  made  to 
a  bishop  with  regard  to  the  conduct  of  a  clergyman  in 
his  diocese  {k).  "  Where  a  person  is  so  situated  that 
it  becomes  right  in  the  interests  of  society  that  he 
should  tell  to  a  third  person  certain  facts,  then,  if  he 
bond  fide  and  without  malice  does  tell  them,  it  is  a 
privileged  occasion  "  (/).  ^ 


(e)  3  &  4  Vict,  c,  9,  ss.  1  and  2. 

(/)  Wa&on  V.  Walter,  L.  R.  4  Q.  B.  73. 

{g)  Fair  and  accurate  reports  of  judicial  proceedings  have  at  common  law 
a  qualified  privilege  unless  prohibited  by  order  of  the  Court,  or  blasphemous,, 
seditious,  or  obscene.  By  s.  3  of  the  Law  of  Libel  Amendment  Act,  1888, 
"  a  fair  and  accurate  report  in  any  newspaper  of  proceedings  publicly  heard 
before  any  court  exercising  judicial  authority,  shall,  if  published  cxmtempora' 
neously  with  such  proceedings,  be  privileged :  Provided  that  nothing  in  this 
section  shall  authorize  the  publication  of  any  blasphemous  or  indecent  matter. 
The  privilege  given  by  this  section  is  apparently  absolute. 

(h)  By  this  section  fair  and  accurate  newspaper  reports  of  the  proceedings 
of  a  public  meeting  or,  except  when  the  public  or  reporters  are  not  admitted, 
of  a  meeting  of  a  vestry,  town  council,  and  various  other  authorities  are  privi- 
leged, unless  published  maliciously.  The  section  provides  that  nothing  shall 
authorize  the  publication  of  any  blasphemous  or  indecent  matter,  or  of  any 
matter  which  is  not  of  public  concern,  and  the  publication  of  which  is  not 
for  the  public  benefit.  The  privilege  given  by  the  section  is  also  lost  if  the 
defendant,  after  request,  refuses  or  neglects  to  insert  in  the  same  newspaper  a 
reasonable  letter  of  contradiction  or  explanation. 

(i)  Child  V.  Afleck,  9  B.  &  0.  403. 

(k)  James  v.  Boston,  2  0.  &  K.  4. 

{I)  Daviei  v.  Snead,  L.  R.  5  CJ.  B.  at  p.  611. 
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(iii)  Statements  made  in  self  defence.     "  If  a  man  bond 
fide  writes  a  letter   in    his   own    defence  and    for 
the   defence    and    protection    of   his    interests   and 
rights,  and  is  not  actuated  by  any  malice,  that  letter 
is  privileged  though  it  may  impute  dishonesty  to 
another  "  (m). 
(iv)  Statements  made  by  reason  of  a  conmion  interest,  e.g.  a 
circular  published  by  a  railway  company  to  its  ser- 
vants stating  that  one  servant  had  been  dismissed  for 
neglect  of  duty.     A  hcma  fide  communication  is  privi- 
leged if  it  is  "  of  such  a  nature  that  it  could  be  fairly 
said  that  those  who  made  it  had  an  interest  in  making 
such   a   communication,  and  those  to  whom  it  was 
made  had  a  corresponding  interest  in  having  it  made 
to  them  in), 
"Whether  an  occasion  is  privileged  is  a  question  of  law  for 
the  judge.     If  the  privilege  is  qualified,  it  exists  only  in  respect 
of  communications  made  strictly  for  the  purposes  which  give 
the  privilege,  and  necessary  for  carrying  out  those  purposes, 
and  it  is  always  lost  if  it  was  actuated  by  malice  in  fact,  of 
which  any  excessive  publication  or  abuse  of  the  privilege  is 
evidence  (o). 

2.  Fair  Comment. — The  defence  of  "  fair  comment "  is  that 
the  matter  complained  of  is  a  fair  and  "bcmA  fide  criticism  on  a 
matter  of  public  interest.  To  maintain  this  defence  the  accused 
person  must  prove — 

(i)  That  the  matter  commented  upon  was  of  public  interest. 
This  includes  all  state  matters,  the  administration  of 
justice,  the  public  conduct  of  men  engaged  in  public 
affairs,  the  management  of  public  institutions,  art, 
literature,  and  stage  performances  (p). 
(ii)  That  the  publication  is  criticism,  i.e.  an  expression  of 
(pinion  on  existing  facts,  which  are  truly  stated. 

(m)  Coward  v.  Wellington,  7  C.  &  P.  at  p.  536. 
(n)  Hunt  V.  O.  N.  Ely.  Co.,  [1891]  2  Q.  B.  at  p.  191. 
(o)  Capital  and  Counties  Bank  v.  Henly,  7  A.  0.  at  p.  747. 
(p)  See,  generally,  Merivale  v.  Carson,  20  Q.  B.  D.  276;    Seymour  V. 
ButUrworth,  S  F.  &  F.  872. 
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"  The  distinction  cannot  be  too  clearly  borne  in  mind 
between  comment  or  criticism  and  allegations  of 
fact ;  such  as  that  disgraceful  acts  have  been  com- 
mitted or  discreditable  language  used.  It  is  one 
thing  to  comment  on  .  .  .  the  acknowledged  or  proved 
acts  of  a  public  man  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of  misconduct  {q), 
or  "  to  impute  base  and  sordid  motives  which  are 
not  warranted  by  the  facts  "  (r).  In  such  cases  "  that 
which  is  called  a  criticism  ceases  to  be  a  criticism  and 
becomes  a  defamatory  libel  "  (s). 
(iii)  That  the  criticism  is  "  fair  comment."  This  does  not 
mean  that  the  comment  must  be  a  correct  criticism  but 
that  the  mode  of  expression  must  be  fair  and  the 
opinion  honestly  held.  "  However  wrong  the  opinion 
expressed  may  be  on  point  of  truth,  or  however  pre- 
judiced the  writer,  it  may  still  be  within  the  prescribed 
limit.  The  question  which  the  jury  must  consider  is 
this,  "would  any  fair  man,  however  prejudiced  he 
may  be,  however  exaggerated  or  obstinate  his  views, 
have  said  that  which  this  criticism  has  said "  {t)'i 
But  "  proof  of  malice  may  take  a  criticism  prima 
facie  fair  outside  the  right  of  fair  comment  just  as  it 
takes  a  communication  primd  facie  privilege  outside 
the  privilege  "(u). 
Whether  the  matter  is  one  of  public  interest  is  for  the 

judge,  whether  the  language  exceeds  fair  comment  is  for  the 

jury  (x). 

3.  The  accused  may  rebut  the  presumption  of  malice  by 

showing  that  the  publication  was  accidental  (y),  or  that  it  was 

made  without  his  authority  or  knowledge.      A  person,  such 

(2)  Davis  V.  Shepstone,  11  A.  C.  at  p.  190. 
(r)  Campbell  v.  Spottiswoode,  3  B.  &  S.  at  p.  778. 

(s)  Joynt  V.  The  Cycle,  etc.,  Co.,  [1904]  2  K.  B.  at  p.  298;  of.  Hunt  v.  Star 
Newspaper  Co.,  [1908]  2  K.  B.  309. 

(t)  Merivale  v.  Carson,  20  Q.  B.  D.  at  p.  281. 

(u)  Thomas  v.  Bradbury,  Agnew  d  Co.,  [1906]  2  K.  B.  at  p.  640. 

(a;)  But  see  note  (<),  p.  119,  ante, 

(y)  B.  V.  Muvslov),  [1895]  1  Q.  B.  at  p.  765. 
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as  a  newsvendor,  or  bookseller,  who  is  not  the  first  or  main 
publisher  but  takes  a  subordinate  part  in  disseminating  a 
libel,  is  not  responsible  if  he  did  not  know  that  it  contained  a 
libel,  and  his  ignorance  was  not  due  to  negligence  (2).  Con- 
trary to  the  ordinary  rule  by  which  a  man  is  criminally  respon- 
sible only  for  his  own  acts  the  proprietor  of  a  newspaper  was 
criminally  liable  for  the  publication  of  libels  by  his  servants  (a). 
But  by  s.  7  of  the  Libel  Act,  1843,  whenever,  on  the  trial  of  an 
indictment  or  information  for  libel,  evidence  has  been  given 
which  establishes  a  presumptive  case  of  publication  against  the 
defendant  by  the  act  of  any  other  person  by  his  authority,  the 
defendant  may  prove  that  the  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  did  not  arise  from 
want  of  care  on  his  part. 

4.  Justification.  By  s.  6  of  the  Libel  Act,  1843,  it  is  a 
defence  to  criminal  proceeding  for  defamatory  libel  that  the 
libel  is  true  and  that  it  was  for  the  public  heTie fit  that  it  should  he 
published.  This  defence  must  be  specially  pleaded  in  writing, 
and  cannot  be  set  up  in  cases  of  blasphemous,  seditious,  or 
obscene  libel.  Evidence  of  the  truth  of  a  libel  can  be  given 
only  at  the  trial  and  not  in  proceedings  before  magistrates 
except —  ,_ 

(i)  On  the  hearing  of  a  charge  against  a  publisher,  pro- 
prietor, or  editor,  or  person  responsible  for  the  pub- 
lication of  a  newspaper,  for  a  libel  published  therein,  a 
Court  of  Summary  Jurisdiction  may  receive  evidence 
of  any  matters  of  defence,  including  evidence  of  its 
truth  and  that  its  publication  was  for  the  public 
benefit,  and  if  of  opinion  that  a  jury  would  probably 
acquit  it  may  dismiss  the  charge  (5).  In  such  a  case 
if  the  offence  is  heard  and  the  defendant  consents,  the 
Court  may  deal  summarily  with  the  charge  and  inflict 
a  fine  not  exceeding  £50  (c). 

(»)  Emmena  v.  Pottle,  16  Q.  B.  D.  854. 

(a)  R.  V,  Eolbrook,  4  Q.  B.  D.  at  p.  47 ;  ViteUlly  v.  Mudie*a  Library,  [1900] 
2  Q.  B.  170. 

(b)  Newspaper  Libel  Act,  1881,  8.  4. 

(c)  Ibid.,  8.  6. 
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(ii)  Where  the  charge  is  under  s.  4  of  the  Libel  Act,  1843,  a 
magistrate  may  receive  evidence  of  the  truth  with  a 
view  of  committing  the  accused  for  trial  under 
s.  5  {d). 

Threats  and  Threatening  Letters. — The  following  offences 
may  be  collected  here — 

(1)  To  demand  by  menaces  or  force  any  property,  chattel, 

money,  valuable  security  or  other  valuable  thing  is  a 
felony  (^.  s.  5  yrs.)  {e). 

(2)  To  send,  deliver,  or  cause  to  be  received,  knowing  the 

contents,  any  letter  or  writing,  demanding  with 
menaces  and  without  any  reasonable  or  probable 
cause  any  property,  etc.,  it  is  a  felony  (jp.  s.  life)  (f). 

(3)  With  intent  to   extort  any  property,   etc.,  to  accuse, 

threaten  to  accuse,  or  send,  etc.,  knowing  the  contents, 
any  letter  accusing  or  threatening  to  accuse  any 
person  of  any  crime  punishable  with  death  or  seven 
years'  penal  servitude,  or  any  attempt  to  commit  rape 
or  any  infamous  crime  is  a  felony  (p.  s.  life  and  if  a 
male  under  16  whipping)  (g). 

(4)  With  intent  to  defraud  or  injure  any  one,  to  induce  any 

person  by  any  unlawful  violence,  or  threats  of  violence, 
or  threats  to  accuse  of  treason,  felony,  or  any  infamous 
crime,  to  execute,  alter,  or  destroy,  any  valuable 
security  is  a  felony  (p.  s.  life)  (h). 

(5)  To  send,  etc.,  knowing  the  contents,  any  letter  threaten- 

ing to  burn  or  destroy  any  house,  building,  or  agricul- 
tural produce,  or  any  ship,  or  to  kill,  maim,  or  wound 
any  cattle  (i),  or  to  kill  any  person  Qc)  is  a  felony 
{p.  s.  10  yrs.). 

(6)  To  publish,  or  threaten  to  publish,  or  offer  to' prevent) 


(«J)  B.  V.  Garden,  6  Q.  B.  D.  1. 

(e)  Larceny  Act,  1861,  b.  45. 

(/)  S.  U. 

(g)  Ss.  46  and  47. 

{h)  S.  48. 

(i)  Malicious  Damage  Act,  1861,  s.  50. 

(k)  OSeuceB  against  the  PerBou  Act,  1861,  s.  16. 
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the  publishing  of  a  libel  with  intent  to  extort  money 
is  a  miBdemeanour  (imp.  3  yrs.)  (I), 
{g)  To  challenge  a  person  to  fight  or  to  send  or  provoke 
a  person   to  send  such  a  challenge   is  a  common 
law  misdemeanour. 

(I)  Libel  Act,  1813,  s.  3. 


CHAPTER  VI 

OFFENCES  AGAINST  TRADE ;  OFFENCES  AGAINST  PUBLIC  MORALS 
AND  POLICE. 

Offences  by  Bankrupts. — By  s.  11  of  the  Debtors  Act,  1869  (a), 
the  following  offences,  if  committed  by  any  person  adjudged 
bankrupt,  or  in  respect  of  whose  estate  a  receiving  order  has 
been  made  (a),  are  misdemeanours  (imp.  2  yrs.  h.  I.) : — 

A.  Failure  to  discover  to  the  best  of  his  knowledge,  his 
estate  to  the  trustee  in  bankruptcy,  or  how  any  part  has  been 
disposed  of;  non-delivery  of  his  estate  to  the  trustee;  non- 
delivery of  books  or  documents — unless  in  these  cases  the  jury 
is  satisfied  that  there  was  no  intent  to  defraud  (&). 

B.  Within  four  months  before  the  presentation  of  a  bank- 
ruptcy petition  by  or  against  him  (a),  or  the  making  of  a 
receiving  order  under  s.  103  of  the  Bankruptcy  Act,  1883  (6), 
or  at  any  time  afterwards,  (1)  to  conceal  any  property  to  the 
value  of  £10  or  any  debt  due  to  him  unless  the  jury  is 
satisfied,  etc. ;  (2)  fraudulently  to  remove  any  property  to  the 
value  of  £10  ;  (3)  to  conceal,  destroy,  mutilate,  falsify,  or  make 
false  entries,  or  be  privy  to  the  concealment,  etc.,  in  his  books 
or  documents,  unless  the  jury  is  satisfied  that  there  was  no 
intent  to  conceal  the  state  of  his  affairs  or  defeat  the  law  ; 
(4)  fraudulently  to  alter  or  part  with,  or  make  any  omission  or 
be  privy  to  any  fraudulent  alteration,  etc.,  any  documents 
relating  to  his  affairs;  to  attempt  to  account  for  any  of  his 
property  by  fictitious  losses. 

(a)  As  amended  by  (a)  Bankruptcy  Act,  1883,  s.  163,  (b)  Bankruptcy  Act, 
1890,  B.  26. 

(6)  The  onus  is  on  the  defendant  to  prove  absence  of  intent  to  defraud 
{B.  V.  Thomas,  11  Cox,  89). 
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C.  Within  four  months  before  the  presentation  of  a  petition 
or  making  of  a  receiving  order  (1)  to  obtain  property  on  credit 
by  fraud  and  not  to  pay  for  the  same ;  (2)  being  a  trader,  to 
obtain  property  on  credit  by  the  pretence  of  carrying  on 
business  and  not  to  pay  for  the  same,  or  to  dispose  of,  otherwise 
than  in  the  ordinary  course  of  trade,  property  obtained  on  credit 
and  not  paid  for,  unless  the  jury  is  satisfied  that  there  was  no 
intent  to  defraud. 

D.  To  make  material  omissions  in  his  statement  of  affairs, 
unless  the  jury  is  satisfied  that  there  was  no  intent  to  defraud. 

E.  Knowing  that  any  false  claim  has  been  made  on  the 
estate,  not  to  inform  the  trustee  within  a  month. 

F.  After  the  presentation  of  a  bankruptcy  petition,  or 
making  of  a  receiving  order,  to  prevent  the  production  of  any  of 
his  books,  unless  the  jury  is  satisfied  that  there  was  no  intent  to 
conceal  the  state  of  his  affairs,  or  to  defraud. 

G.  To  make  any  false  representation  in  order  to  obtain  the 
consent  of  his  creditors  to  any  agreement. 

By  8.  12,  it  is  a  felony  {imp.  2  yrs.  h.  I.),  within  four  months 
before  the  presentation  of  a  bankruptcy  petition,  etc.,  or  at 
any  time  thereafter,  to  abscond,  or  attempt  to  abscond,  from 
England  with  property  divisible  among  creditors  (c)  to  the  value 
of  £20  unless  the  jury  is  satisfied  that  there  was  no  intent  to 
defraud. 

Frauds  on  Creditors. — By  s.  13  of  the  Debtors  Act,  1869, 
any  person  is,  in  each  of  the  following  cases,  guilty  of  a  mis- 
demeanour {imp.  1  yr.  h.  I.) : — 

1.  If  in  incurring  any  debt  or  liability  he  has  obtained 

credit  by  false  pretences  or  any  other  fraud  {d). 

2.  If  he  has,  with  intent  to  defraud  his  creditors,  made  any 

gift,  delivery,  transfer  of,  or  charge  on  his  property. 

3.  If  he  has,  with  intent  to  defraud  his  creditors,  concealed 

or  removed  any  of  his  property  since  or  within  two 
months  before  any  unsatisfied  judgment  or  order  for 
payment  of  money. 

{c)  See  JB,  v.  Humphris,  [1904]  2  K.  B.  89. 
(d)  R.  V.  Jones,  [1898]  1  Q.  B.  119,  ante,  p.  46. 
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By  s.  31  of  the  Bankruptcy  Act,  1883,  an  undischarged 
bankrupt  who  obtains  credit  to  the  extent  of  £20  without  dis- 
closing his  bankruptcy  is  guilty  of  a  misdemeanour  (e) . 

It  is  not  necessary  to  prove  any  intent  to  defraud  (/),  nor  to 
show  that  credit  was  bargained  for,  if  it  was  in  fact  given  (g), 
nor  that  goods  over  £20  in  value  were  ordered,  if  goods  to  that 
value  were  kept,  nor  that  the  goods  were  all  supplied  or  ordered 
at  the  same  time  (h). 

Counterfeiting  Trade  Marks. — By  s.  2  of  the  Merchandise 
Marks  Act,  1887,  the  following  are  misdemeanours  (imp.  2  yrs.  h.  I. 
and  fine  with  forfeiture  of  the  goods  in  question.  Also  punishable 
on  summary  conviction)  : 

(1)  To  forge  any  trade  mark,  or  falsely  apply  to  goods  any 
trade  mark  or  any  mark  so  nearly  resembling  a  trade  mark  as 
to  be  calculated  to  deceive,  or  to  apply  any  false  trade  de- 
scription to  goods,  or  to  make,  dispose  of,  or  possess  any  die  or 
other  instrument,  for  the  purpose  of  forging  any  trade  mark ; — 
unless  the  accused  can  prove  that  he  acted  without  intent  to 
defraud. 

(2)  To  sell,  expose  for  sale,  or  have  in  possession  for  sale, 
or  to  manufacture  any  goods  to  which  a  forged  trade  mark  or 
false  trade  description,  or  deceptive  trade  mark,  or  mark  is 
applied,  unless  the  accused  can  prove  (i)  that  having  taken  all 
reasonable  precautions  he  had  no  cause  to  suspect  the  trade 
mark  or  description  or  mark,  and  (ii)  that  on  the  prosecutor's 
demand  he  gave  all  information  in  his  power  as  to  the  person 
from  whom  he  got  the  goods,  or  (iii)  that  he  had  otherwise  acted 
innocently.  Under  this  sub-section  a  master  is  liable  for  the 
acts  of  his  servants  in  the  scope  of  their  employment,  though 
done  against  his  express  orders,  unless  he  can  prove  that  he  has 
acted  in  good  faith  and  done  all  that  it  was  reasonably  possible 
to  do  to  prevent  the  commission  of  offences  by  them  (i). 

(e)  The  offence  is  analogous  to  those  under  s.  13  of  the  Debtors  Act,  1869, 
and  the  maximum  punishment  is  therefore  one  year's  imprisonment  (B.  v. 
Turner,  [1904]  1  K.  B.  181). 

(/)  R.  V.  Dys(»i,  [1894]  2  Q.  B.  176. 

\g)  B.  V.  Peters,  16  Q.  B.  D.  636. 

(fc)  R.  V.  Juby,  16  Cox,  160. 

(i)  Coppen  v.  Moore,  [1898]  2  Q,  B.  306. 

E.C.L.  9 
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By  8.  3  a  false  trade  description  is  one  which  is  false  in  a 
material  respect  bls  regards  the  goods  to  which  it  is  applied. 
It  is  no  defence  that  the  article  supplied  is  as  good  as  what  was 
asked  for  if  it  is  a  different  article  (k),  nor  does  intent  to  defraud 
mean  intent  to  cheat  by  supplying  an  inferior  article,  but  an 
intent  to  make  the  purchaser  take  something  which  he  does  not 
know  he  is  taking  (/). 

A  description  in  an  invoice  delivered  with  goods  is  a  sufi&cient 
application  within  the  Act  (m),  but  not  a  mere  oral  description, 
though  in  such  a  case  proceedings  may  be  taken  under  the  Sale 
of  Food  and  Drugs  Acts  (n). 

Offences  as  to  the  Sale  of  Food  and  Drugs. — To  sell  food  with 
the  knowledge  that  it  is  dangerous  or  unfit  for  use  is  a  common 
law  misdemeanoor  (o).  Sale  by  false  description  is  also  in- 
dictable as  a  common  law  cheat,  or  as  obtaining  money  by 
false  pretences. 

Adulteration  of  food  is  now  also  punishable  on  summary 
conviction  under  the  Sale  of  Food  and  Drugs  Acts,  1875-1907. 

By  ss.  3  and  4  of  the  Act  of  1875,  to  mix  or  colour  any  food 
with  any  ingredient  injurious  to  health,  or  any  drug  with  any 
ingredient  injuriously  affecting  its  quality  or  potency,  or  to  order 
or  permit  to  be  so  mixed,  etc.,  with  intent  that  it  may  be  sold 
in  such  state,  or  to  sell  it  so  mixed,  etc.,  is  punishable  on  the  1st 
offence  by  a  penalty  of  £50  ;  the  2nd  offence  is  a  misdemeanour 
{imp.  6  mos.  h.  /.). 

It  is  a  good  defence  that  the  person  charged  did  not  know, 
and  could  not  with  reasonable  diligence  have  known  of  the 
adulteration  (s.  5.). 

By  s.  6,  selling  to  the  prejudice  of  a  purchaser  any  food  or 
drug  which  is  not  of  the  nature,  substance,  or  quality  of  the 
article  demanded  ;  and  by  s.  9,  abstracting  anything  from  food 
so  as  to  affect  its  nature,  etc.,  with  the  intent  that  the  same  may 
be  sold  without  notice  thereof;  or  selling  it  as  altered  without 

(k)  Eirschenboim  v.  Saltnon  £  Gluckstein,  [1898]  2  Q.  B.  19. 
(I)  Starey  v.  Chilworth  Gunpovoder  Co.,  24  Q.  B.  D.  90. 
(m)  Budd  V.  LtuMS,  [1891]  Q.  B.  408. 
(n)  Coppen  v.  Moore,  [1898]  2  Q.  B.  300. 
(o)  ShillUo  V.  Thompson,  1  Q.  B.  D.  12. 
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disclosure,  is  punishable  on  summary  conviction  by  a  fine  of 
£20.  Guilty  knowledge  on  the  part  of  the  seller  is  not  an 
essential  ingredient  under  these  sections  (p). 

Masters  and  Workmen. — By  s.  7  of  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1876,  it  is  an  offence,  punishable  on 
summary  conviction  or  indictment  (imp.  3  mos.  h.  I.  or  £20  fine), 
for  any  person,  with  a  view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which  such  person  has  a 
legal  right  to  do  or  abstain  from  doing,  wrongfully  and  without 
legal  authority  (i)  to  use  violence  or  to  intimidate  such  person, 
or  his  wife  or  children,  or  to  injure  his  property ;  (ii)  to  per- 
sistently follow  him  about  from  place  to  place  ;  (iii)  to  hide  his 
clothes,  tools,  etc.,  or  to  hinder  him  in  the  use  thereof;  (iv)  to 
watch  or  beset  his  house  or  place  of  business  {picketing)  ;  unless 
merely  for  the  purpose  of  peaceably  obtaining  or  communicating 
information,  or  of  peaceably  persuading  any  person  to  work  or 
abstain  from  working  {q) ;  (v)  to  follow  him  with  two  or  more 
other  persons  in  a  disorderly  manner  through  any  street  or 
road. 

To  constitute  intimidation  within  this  section,  personal 
violence  must  be  threatened.  A  mere  threat  to  do  a  lawful 
act  is  not  intimidation,  e.g.  a  threat  made  to  a  workman  that 
his  fellow-workmen  will  strike  unless  he  joins  a  trade-union,  or 
a  threat  to  an  employer  that  the  union  men  in  his  employ  will 
strike  if  he  employs  non-union  men  (r). 

By  ss.  4  and  5  the  following  are  made  criminal  offences  and 
punishable  in  the  same  manner : — 

(1)  For  any  person  employed  by  a  municipal  authority,  or  by 
any  company  or  contractor  supplying  any  place  with  gas  or 
water,  wilfully  and  maliciously  to  break  his  contract  of  service 
knowing  that  the  probable  consequences  will  be  to  deprive  the 
inhabitants  of  gas  or  water. 

(2)  For  any  person  wilfully  and  maliciously  to  break  any 
contract  of  service   knowing  or  having  reasonable   cause   to 

(p)  Spiers  &  Pond  v.  Bennett,  [1896]  2  Q.  B.  65;  Betts  v.  Arrmtead, 
20  Q.  B.  D.  771. 

(?)  Trades  Disputes  Act,  1906,  s.  2  (1). 

(r)  Qihson  v.  Lawson,  Curren  y.  Trekaven,  [1891]  2  Q.  B.  545. 
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believe  that  the  probable  consequences  will  be  to  endanger 
human  life  or  cause  serious  bodily  injury  or  to  expose  valuable 
property  to  serious  injury. 

By  8.  9  any  person  charged  before  a  court  of  summary 
jurisdiction  with  any  of  the  above  offences  may  elect  to  be  tried 
on  indictment. 

Bigamy. — Whoever,  being  married,  marries  any  other  person 
during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  takes  place  in  England  or  Ireland  or  elsewhere 
is  guilty  of  felony  (p.  s.  7  yrs.)  except — 

1.  Where  a  second  marriage  is  contracted  elsewhere  than 
in  England  or  Ireland  by  any  one  other  than  a  British 
subject  (s). 

2.  Where  a  second  marriage  is  contracted  by  any  person 
whose  husband  or  wife  has  been  continually  absent  for  seven 
years  and  has  not  been  known  by  such  person  to  be  living 
within  that  time. 

3.  Where  the  second  marriage  is  after  divorce  or  after  the 
first  marriage  has  been  declared  void  by  a  Court  of  competent 
jurisdiction  (t). 

The  second  husband  or  wife  may  if  aware  of  the  bigamous 
character  of  the  marriage  be  indicted  as  a  principal  in  the  second 
degree  (u). 

The  prosecution  must  prove — 1.  The  celebration  of  the  first 
marriage  and  the  identity  of  the  parties.  It  is  immaterial 
where  the  first  marriage  took  place,  but  there  must  be  evidence 
of  an  actual  celebration,  evidence  of  cohabitation  or  repute  is 
insufficient  (x). 

2,  The  validity  of  the  first  marriage  in  substance  and  form. 
To   be  valid  a  marriage  must  be  between  persons  who  are 

(s)  The  effect  of  this  is  that  bigamy  is  committed  (i)  when  a  married 
person,  wherever  married  before,  goes  through  the  ceremony  of  marriage  in 
England  or  Ireland  during  the  continuance  of  the  first  marriage,  (il)  when  a 
married  British  subject  goes  through  the  ceremony  of  marriage  anywhere 
during  the  continuance  of  the  first  marriage  {R.  v.  Earl  BusseU,  [1901]  A.  C. 
446). 

(t)  Ofienoes  against  the  Person  Act,  1861,  s.  57. 

(u)  B.  V.  Bravm,  1  C.  &  K.  144. 

(x)  Morris  v.  Miller^  4  Burr.  2067. 


Public  Moeals  and  Police  133 

marriageable  by  the  law  of  their  domicile  (y)  and  must  be 
validly  celebrated  according  to  the  law  of  the  country  where 
it  takes  place  (z).  Marriage  includes  only  monogamous 
marriage,  "  a  marriage  which  is  not  that  of  one  man  and  one 
woman  to  the  exclusion  of  all  others  ...  is  not  the  status 
which  the  English  Law  contemplates  in  dealing  with  the  subject 
of  marriage  "  (a). 

3.  That  the  first  marriage  was  subsisting  at  the  time  of 
the  second.  Where  on  a  trial  of  bigamy  absence  for  seven 
years  is  proved,  it  is  for  the  prosecution  to  prove  that  the 
accused  knew  his  wife  to  be  alive  at  some  time  during  the 
seven  years,  and  failing  proof  of  this  he  is  entitled  to  be 
acquitted  (&).  And  even  if  7  years  have  not  elapsed  yet  ho7id 
fide  belief  of  death  on  reasonable  grounds  is  a  good  defence  (c). 

4.  The  subsequent  marriage.  It  is  no  defence  that  the 
second  marriage  was  in  itself  void  independently  of  its  bigamous 
character.  "  It  is  the  appearing  to  contract  a  second  marriage 
and  the  going  through  the  ceremony  which  constitutes  the 
crime  of  bigamy."  Thus,  where  A,  being  married,  went  through 
the  ceremony  of  marriage  with  his  niece,  it  was  held  that  he 
could  nevertheless  be  convicted  of  bigamy  {d).  ThQ  first  husband 
or  wife  is  not,  the  second  is  a  competent  witness  for  the  prosecu- 
tion after  proof  of  the  first  marriage  and  its  subsistence. 

Nuisances  are  either  public  or  private.  A  public  nuisance  is 
any  unlawful  act,  or  omission  to  discharge  a  legal  duty,  the 
effect  of  which  is  to  endanger  the  lives,  safety,  health,  comfort, 
property,  or  morals  of  the  public,  or  some  considerable  portion 
of  the  public,  or  to  obstruct  the  exercise  or  enjoyment  of  any 

{y)  Re  De  Wilton,  [1900]  2  Ch.  481 ;  Brook  v.  Brook,  9  H.  L.  C.  193,  at  p. 
207.  A  marriage  in  England  between  a  person  domiciled  in  England  and  a 
person  domiciled  abroad  is  valid,  although  the  latter  was  by  the  law  of  hia 
domicile  incapable  of  contracting  marriage  without  complying  with  certain 
formalities  or  obtaining  certain  consents  (Ogden  v.  Ogden,  [1908]  P.  46 ; 
Sottomayor  v,  De  Barros,  5  P.  D.  94). 

{z)  Or  according  to  the  national  law  of  the  parties  if  celebrated  outside  the 
state  to  which  they  belong  (Arch.  1294). 

(a)  Brinkley  v.  Ait.-0en.,15  P.  D.  79 ;  c/.  Bethell  v.  Eildyard,  88  Ch.  D.  220. 

(6)  R.  V.  Curgerwen,  L.  R.  1  C.  C.  R.  1. 

(c)  R.  V.  Tolson,  23  Q.  B.  D.  168,  ante,  p.  10. 

(d)  B.  V.  Braton,  1  C.  &  K.  at  p.  145 ;  B.  v.  Allen,  L.  B.  1  0.  0.  B.  367. 
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right  common  to  all  His  Majesty's  subjects.  It  is  a  common 
law  miademeanour  {fine  and  {or)  imprisonment  and  judgment  for 
abatement);  many  forms  of  nuisance  can  also  be  dealt  with 
summarily  under  various  statutes  and  bye-laws,  which,  however, 
do  not  as  a  rule  affect  the  common  law  remedy  by  indictment. 
A  private  nuisance  is  one  which  affects  only  some  particular 
individual  or  individuals  (e) ;  it  is  not  indictable  but  is 
the  subject  of  civil  proceedings  by  any  individual  who  is 
injured.  Civil  proceedings  may  also  be  brought  in  respect  of  a 
public  nuisance  by  any  person  who  has  sustained  some  special 
and  particular  damage  over  and  above  that  which  is  common 
to  the  general  public  (/).  No  length  of  time  can  authorize  a 
public  nuisance,  though  a  prescriptive  right  may  be  acquired 
to  do  some  acts  amounting  to  a  private  nuisance  (g). 

A  statute  may  authorize  a  nuisance,  but  the  mere  fact  that 
a  statute  gives  permission  or  power  to  do  a  certain  act  does  not 
necessarily  take  away  the  liability  for  any  nuisance  created 
thereby.  Thus  the  fact  that  a  Canal  Company  is  empowered 
by  a  special  Act  to  make  a  canal  and  supply  it  with  water  from 
certain  streams  does  not  exempt  it  from  the  liability  for 
nuisance  caused  by  the  polluted  condition  of  the  water  so 
taken  (h).  So  also  locomotives  cannot  be  used  on  highways 
unless  they  conform  to  certain  regulations,  but  they  none  the 
less  may  be  a  public  nuisance  though  there  has  been  conformity 
with  such  regulations  (i).  To  create  immunity  from  liability 
it  must  be  shown  that  either  the  statute  expressly  authorizes 
or  directs  the  nuisance  or  that  the  use  of  the  poweis  given  by 
the  statute,  in  the  manner  contemplated  and  sanctioned  by  the 
statute  "  necessarily  involves  what  would  otherwise  be  a 
nuisance  at  common  law  "  (k).     Thus  where  a  statute  gave  a 

(e)  See  jR.  v.  Webb,  2  0.  &  K.  933,  at  p.  940 ;  B.  v.  Lloyd,  4  Esp.  200 ; 
B.  V.  Byers,  71  J.  P.  206. 

(/)  Hounsell  v.  Smyth,  7  C.  B.  (n.  s.)  at  p.  743;  Benjamin  v.  Storr, 
L.  R.  9  C.  P.  400. 

(g)  See  Sturges  v.  Bridgman,  11  Ch.  D.  852. 

(;i)  B.  V.  Bradford,  etc.,  Co.,  6  B.  &  S.  631. 

(t)  A.  G.  V.  Scott,  [1904]  1  K.  B.  at  p.  408. 

(k)  London  and  Brighton  Bly.  Co.  v.  Truman,  11  A.  C.  at  p.  50 ;  cf.  Metro- 
politan Asylum  Board  v.  Hill,  6  A.  C.  193,  and  cf.  Canadian  Pacifie  Bly.  v, 
Parke,  [1899]  A.  C.  535. 
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company  authority  to  construct  a  railway  by  the  side  of  a 
highway  and  to  use  locomotives  on  the  railway  it  was  held  that, 
the  authority  being  absolute  and  unqualified,  the  company 
could  not  be  indicted  for  a  nuisance  because  the  use  of  the 
railway,  in  the  manner  contemplated  by  the  Act,  frightened 
horses  upon  the  highway  (I). 

The  chief  classes  of  public  nuisances  are — 

A.  Interference  with  public  rights  of  passage  by  land  or  water. 
— Such  interference  may  be  caused  (i)  by  non-repair  of  a  high- 
way or  public  bridge  by  the  person  or  body  who  is  under  the 
obligation  of  repairing  (w),  (ii)  by  obstruction  of  any  highway, 
i.e.  any  way  along  which  the  public  generally  has  a  right  to 
pass,  whether  path,  road,  river  (n)  or  bridge.  Any  permanent  and 
unauthorized  obstruction  of  a  highway  which  renders  it  less 
commodious  than  before  to  the  public  is  a  nuisance.  An  inter- 
ference with  the  general  right  of  passage  is  none  the  less  a 
nuisance  though  it  is  caused  by  an  act  which  is  for  the  benefit 
of  some  of  the  public  or  though  the  general  benefit  outweighs 
the  general  inconvenience.  If,  therefore,  a  part  of  a  highway  is 
rendered  less  convenient  to  the  general  public  by  the  construc- 
tion of  a  tramway  without  legal  authority,  or  by  the  opening  of 
trenches  for  gas  pipes,  it  is  no  defence  that  the  tramway  or  gas 
pipes  constitute  a  considerable  benefit  to  a  very  large  part  of 
the  public  (o).  A  temporary  obstruction  necessarily  incidental 
to  the  enjoyment  of  property,  as  by  the  use  of  a  coalhole  in  a 
pavement  or  the  erection  of  a  hoarding  for  repairs,  does  not 

(l)  B.  V.  Pease,  4  B.  «fc  Ad.  30. 
■  (m)  At  common  law  the  obligation  to  repair  a  highway  rested  on  the 
inhabitants  of  the  parish,  and  the  obligation  to  repair  a  public  bridge  on 
the  inhabitants  of  the  county,  though  it  might  in  both  cases,  e.g.  by  pre- 
scription, usage,  or  statute,  be  cast  upon  some  particular  individual  or  the 
inhabitants  of  some  particular  district  (cf.  Loughborough  Highway  Board  v. 
Curzon,  16  Q.  B.  D.  565 ;  17  Q.  B.  D.  344).  The  procedure  is  regulated  by 
B.  95  of  the  Highway  Act,  1835  {cf.  Arch.  1340).  By  s.  19  of  the  Highways, 
etc.,  Act,  1878,  provisions  are  made  for  proceedings  against  a  highway  authority 
which  has  failed  to  comply  with  an  order  for  repair  made  by  a  county 
authority,  but  these  provisions  do  not  aSect  the  Act  of  1835  {E,  v.  Morse, 
[1904]  W.  N.  114). 

(TC)  Cf.  A.  G.  V.  Terry,  9  Oh.  428 ;  Orr-Ewvng  v.  Colquhotm,  2  A.  0.  839. 

(0)  B.  V.  Train,  2  B.  &  S.  640;  B.  v.  Longton  Gas  Co.,  2  E.  &  E.  651 ;  B.  v. 
Ward,  4  A.  &  E.  384 ;  B.  v.  Eandall,  C.  &  M.  496. 
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amount  to  a  nuisance  provided  that  the  inconvenience  is  not 
unreasonable  in  extent  or  prolonged  for  an  unreasonable  time  (p). 
So  also  "  though  a  tradesman  may  expose  his  wares  for  sale,  he 
must  do  it  in  such  a  way  as  not  by  so  doing  to  cause  obstruc- 
tion to  the  public  streets  "  either  by  actually  blocking  the  way 
with  his  waggons  or  goods  (q),  or  attracting  crowds  (r). 

Anything  dangerous  to  persons  actually  using  a  highway  is 
also  a  public  nuisance  even  though  there  is  no  interference  with 
the  highway  itself,  e.g.  a  ruinous  house  or  unfenced  excavation 
immediately  adjoining  a  highway  (s). 

B.  Acts  endangering  the  health,  life,  or  property  of  the  public 
or  any  appreciable  portion  of  the  public,  e.g. — 

(i)  Keeping  explosive  or  inflammable  articles  under  circum- 
stances which  cause  public  danger  (t). 
(ii)  Blasting  stone  in  a  quarry  so  as  to  throw  stones  on 

adjoining  houses  and  highways  (u). 
(iii)  Carrying  on  the  manufacture  of  arsenic  so  as  to  poison 
cattle  in  adjoining  fields  by  particles  of  arsenic  falling 
from  a  vapour  produced  in  the  manufacture  (x). 
(iv)  Unlawfully  bringing  a  person  suffering  from  an  infec- 
tious disease  into  a  public  thoroughfare  to  the  danger 
of  the  public  (y),  or  removing  him  to  a  place  where 
the  public  would  be  exposed  to  infection  or  maintain- 
ing a  hospital  in  such  a  way  as  to  endanger  health  (z). 
"  Where  the  disease  is  infectious,  there  is  a  legal 
obligation  on  the  sick  person  and  on  those  who  have 
the  custody  of  him  not  to  do  anything  that  can  be 
avoided  which  shall  tend  to  spread  the  infection  .  .  . 

ip)  R.  V.  Jones,  3  Camp.  230;  c/.  Harrison  v.  Southioark,  etc.,  Water  Co., 
[1891]  2  Ch.:at  p.  413. 

iq)  R.  V.  Russell,  6  East,  427 ;  R.  v.  Jones,  8  Camp.  230. 

(r)  R.  V.  Carlile,  6  C.  &  P.  636 ;  ef.  R.  v.  Moore,  3  B.  &  Ad.  184. 

(»)  R.  V.  Watts,  1  Salk.  357 ;  Barnes  v.  Ward,  9  C.  B.  392. 

{t)  B.  V.  lAster,  D.  &  B.  209.  Also  punishable  summarily  under  the 
Explosives  Act,  1875,  which  expressly  reserves  the  common  law  remedy  by 
indictment. 

(tt)  JB.  V.  Mutters,  L.  &  C.  491. 

(a;)  R.  V.  Garland,  6  Cox,  165. 

(y)  R.  V.  Vantandillo,  4  M.  &  S.  73. 

[z)  Metropolitan  Asylums  ?.  Sill,  6  A.  C.  193. 
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and  if  they  do  so  ...  it  is  an  indictable  offence, 
though  it  will  be  a  defence  to  an  indictment  if  it  can 
be  shown  that  there  was  a  sufficient  cause  to  excuse 
what  is  prima  facie  wrong  (E.  v.  Burnett,  4  M.  & 
S.  272)"(a). 
(v)  Supplying,  exposing  for  sale,  or  possessing  with  intent  to 
sell  food  unfit  for  consumption  (6). 

C.  Acts  injurious  to  comfort,  as  e.g.  the  carrying  on  of  an 
occupation  or  trade  which  through  noise,  smell,  or  any  other 
offensive  characteristic  or  result  (c)  detracts  from  the  enjoyment 
of  life  and  property  in  its  neighbourhood  by  causing  "  sensible 
discomfort  and  annoyance  "  (d),  regard  being  had  "  to  the  habits 
and  requirements  of  ordinary  people "  (e).  It  is  no  defence 
that  the  offensive  trade  existed  before  the  neighbourhood  was 
inhabited,  nor  that  the  trade  is  in  itself  a  lawful  and  necessary 
one  (/),  nor  that  other  nuisances  existed  in  the  neighbourhood, 
"  the  presence  of  other  nuisances  will  not  justify  any  one  of 
them  "  (g). 

D.  Oflfences  against  public  decency,  morals,  or  order. 

1.  Indecent  conduct. — "Whatever  openly  outrages  public 
decency  and  is  injurious  to  public  morals  is  a  misdemeanour  at 
common  law  "  (h).  Any  public  exposure  of  the  naked  person 
is  an  indictable  nuisance  (t),  as  for  instance  by  bathing  near  a 
public  footway  or  inhabited  houses,  although    there    is    no 

(o)  6  A.  C.  at  p.  204 ;  cf.  R.  v.  Hicklin,  L.  R.  3  Q.  B,  376.  Such  acts  are 
also  punishable  summarily  imder  s.  126  of  the  Public  Health  Act,  1875 
{cf.  Tunbridge  Wells  Local  Board  v.  Bisshopp,  2  C.  P.  D.  187). 

(6)  Shillito  V.  Thompson,  1  Q.  B.  D.  12 ;  B.  v.  Dixon,  3  M.  &  S.  11.  Also 
summarily  pimishable  under  the  Sale  of  Food  and  Drugs  Acts  (ante,  p.  130). 

(c)  E.g.  the  collection  of  crowds  outside  a  shooting-groimd  and  in  the 
neighbovuring  fields  (B.  v.  Moore,  3  B.  &  Ad.  184). 

(d)  Fleming  v.  Hislop,  11  A.  0.  at  p.  697. 

(e)  Colls  V.  Home  and  Colonial  Stores,  [1904]  A.  C.  at  p.  209 ;  cf.  St.  Helm's, 
etc.,  Co.  V.  Tipping,  11  H.  L.  0.  641. 

(/)  11  A.  C.  at  p.  697. 

(g)  B.  V.  Neil,  2  C.  &  P.  485.  In  case  of  a  private  nuisance,  however,  the 
character  of  the  locality  must  be  considered,  and  where  a  locality  is  devoted 
to  a  particular  trade  carried  on  in  an  established  fashion,  not  constituting  a 
public  nuisance,  a  trade  so  carried  on  in  that  locality  is  not  a  private  or. 
actionable  wrong  {Sturges  v.  Bridgman,  11  Oh.  D.  852). 

{h)  B.  v.  Wellard,  14  Q.  B.  D.  at  p.  67. 

(i)  Also  summarily  punishable  under  the  Vagrancy  Act,  1824. 
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exposure  beyond  what  is  necessarily  incidental  to  batliing,  and 
although  such  houses  were  of  recent  erection  and  had  been  built 
near  a  place  where  as  long  as  living  memory  extended  there 
had  been  a  usage  to  bathe  (^•).  The  exposure  must  be  public, 
indecent  exposure  to  only  one  person  is  not  a  common  law 
offence  (l),  but  it  need  not  be  in  a  public  place  if  it  is  in  a  place 
where  the  public  go  or  where  it  can  be  seen  by  a  number  of 
persons  (m). 

Any  indecent  exhibition  to  which  the  public  are  admitted  is 
also  a  public  nuisance  (n). 

An  indecent  book  or  picture  is  an  obscene  libel,  the  publica- 
tion of  which  is  a  common  law  misdemeanour.  "  The  test  of 
obscenity  is  this,  whether  the  tendency  of  the  matter  charged 
as  obscenity  is  to  deprave  and  corrupt  those  whose  minds  are 
open  to  such  immoral  influences  "  (o).  An  essential  element  of 
the  offence  is  the  intent  to  corrupt  public  morals,  which  must  be 
charged  in  the  indictment  and  proved  (2?),  but  may  be  presumed 
from  the  nature  of  the  matter  and  the  circumstances  of  the 
publication.  If  the  probable  effect  of -the  publication  is  to 
prejudice  public  morality  and  decency,  the  defendant  must  be 
taken  to  have  extended  the  natural  consequences  of  his  acts, 
and  it  is  no  defence  that  his  object  was  to  expose  conduct  which 
is  or  which  he  considers  immoral  and  pernicious.  Nor  is  it 
any  defence  that  it  was  a  report  of  judicial  proceedings  (q). 

Publication  of  indecent  matter  may  be  justified  if  it  is 
genuinely  in  the  interests  or  for  the  purposes  of  art,  science, 
or  any  other  form  of  learning ;  the  justification  must,  however, 
depend  on  the  facts  of  the  particular  case,  on  the  form  of  the 
matter,  the  circumstances  of  its  publication  and  the  nature  of 
the  defendant's  business  (r). 

(k)  B.  V.  Crunden,  2  Camp.  89 ;  R.  v.  Reed,  12  Cox,  1. 

{I)  B.  V.  Webb,  2  C.  &  K.  933.  But  is  summarily  punishable  under  the 
Vagrancy  Acts  if  done  with  intent  to  annoy  any  female,  and  may  alBo  be  an 
ofience  imder  s.  11  of  the  Criminal  Law  Amendzaent  Act,  1885. 

(m)  R.  V.  Wellard,  14  Q.  B.  D.  63 ;  R.  v.  Thallman,  L.  &  C.  326. 

(n)  R.  V.  Saunders,  1  Q.  B.  D. 

(0)  R,  V.  HickHn,  L.  R.  3  Q.  B.  at  p.  371. 

ip)  R.  V.  Barraclough,  [1906]  1  K.  B.  201. 

(2)  Steele  v.  Brannan,  L,  R.  7  C.  P.  261. 

\r)  See  B.  ▼.  Thompson,  64  J.  P.  456. 
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To  send  through  the  post  any  indecent  matter  is  a  mis- 
demeanour (imp.  h.  I.  12  months;  also  punishable  on  summary 
conviction  hy  £10  fine)  (s). 

2.  Disorderly  Houses. — Every  person  who  keeps  a  disorderly 
house  is  guilty  of  a  common  law  nuisance.  Disorderly  houses 
include — 

(i)  Brothels,  i.e.  any  house  or  part  of  a  house  kept  for  the 
purpose  of  indiscriminate  prostitution,  but  not  a  house  where 
one  woman  receives  a  number  of  men  (t).  It  is  not  necessary 
that  any  disorderly  conduct  should  be  perceptible  from  the 
exterior  of  the  house  (u). 

A  landlord  could  not  at  common  law  be  indicted  for  keeping 
a  brothel  merely  because  he  knew  the  use  to  which  the  house 
was  put  by  his  tenants  and  took  no  steps  to  prevent  it  (x). 
But  by  s.  18  of  the  Criminal  Law  Amendment  Act,  1885,  any 
person  who  keeps,  or  manages,  or  assists  in  the  management 
of  a  brothel,  or  being  tenant,  lessee,  or  occupier  of  premises 
permits  them  to  be  used  as  a  brothel,  or,  being  lessor,  land- 
lord, or  agent  for  the  lessor,  or  landlord,  of  premises,  lets  them 
knowing  that  they  are  to  be  used  as  a  brothel,  or  is  party  to 
their  continued  use  as  a  brothel  is  punishable  on  summary 
conviction  (1st  offence  £20  fine  or  imp.  3  mos,  h.  I. ;  2nd  offence 
£4:0  fine  or  imp.  4  mos.  h.  I.). 

(ii)  Gaming  Houses. — The  fact  that  a  house  or  place  is  kept 
or  used  for  playing  at  any  unlawful  game  and  that  a  bank  is 
kept  there  by  one  or  more  of  the  players  exclusively  of  the 
others  or  that  the  chances  of  any  game  played  are  not  equally 
favourable  to  all  the  players  is  sufficient  evidence  that  such  a 
house  is  a  common  gaming  house  (y).  The  owner  or  occupier 
of  any  house  or  place  who  uses  it  for  the  purpose  of  unlawful 
gaming  or  knowingly  and  wilfully  permits  it  to  be  so  used  and 
every  person  who  manages  or  assists  in  conducting  the  business 


(s)  Post  Office  Act,  1908,  s.  63 ;  c/.  B.  v.  De  Mamy,  [1907]  1  K.  B.  388. 
{t)  Singletcm  v.  Ellison,  [1895]  1  Q.  B.  608. 
(tt)  B.  V.  Bice,  L.  R.  1  C.  C.  R.  21. 

(x)  B.  V.  Barrett,  L.  &  C.  263 ;  B.  v.  Stannard,  L.  &  C.  849. 
{y)  Gaming  Act,  1845,  s.  2.    Also  punishable  on  summary  conviction  {ivyp, 
Qmos.h.  I.,  fine  £100), 
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of  any  house  or  place  so  used,  and  every  person  who  advances 
or  furnishes  money  for  the  purpose  of  gaming  with  persons 
frequenting  such  house  or  place  is  punishable  on  summary 
conviction  {imp.  12  mos.  h.  I.  or  £500  Jine)(z).  To  constitute 
unlawful  gaming  it  is  not  necessary  that  the  games  themselves 
should  be  unlawful,  it  is  sufficient  if  the  play  is  carried  on  in  a 
"  common  gaming  house  "  (a).  Whether  a  game  is  unlawful 
and  whether  a  house  is  used  for  unlawful  gaming  are  questions 
of  law  for  the  judge,  and  in  the  latter  case  there  must  be 
evidence  of  habitual  user  (6). 

Every  betting  house  is  a  common  gaming  house  (c)  and  a 
common  nuisance  by  statute  (c?).  An  owner  or  occupier  or 
person  having  the  use  of  any  house,  office,  room,  or  other  place 
who  keeps  or  uses  such  house,  etc.,  as  a  betting  house  or  know- 
ingly and  wilfully  permits  it  to  be  so  used,  and  any  person 
managing  or  assisting  in  the  conduct  of  a  betting  house  is  also 
punishable  on  summary  conviction  (e)  {imp.  6  mos.  h.  I.  or 
£100  /ne).  Betting  house  includes  any  house,  room,  office,  or 
other  place  used  for  the  purpose  of  (i)  the  owner,  occupier, 
keeper,  or  person  using  the  same  or  any  person  acting  on  his 
behalf  or  any  person  having  the  care  or  management  thereof 
betting  with  persons  resorting  thereto;  (ii)  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  the  owner,  etc., 
as  consideration  for  any  promise  express  or  implied  to  pay  or 
give  any  money  or  valuable  thing  on  any  event  or  contingency 
relating  to  any  horse  race  or  any  other  race  game  or  sport  {/). 

The  evil  intended  to  be  dealt  with  is  not  the  act  of  betting, 
which  is  not  in  itself  illegal,  but  the  carrying  on  of  a  betting 
business  so  definitely  localized  that  something  exists  which 
can  at  least  constructively  be  regarded  as  a  common  gaming 
house  {g).      "  There  must  be  a  defined   area  so  marked   out 

(z)  Gaming  Houses  Act,  1854,  s.  4. 

(a)  Jenka  v.  Turpin,  13  Q.  B.  D,  605. 

(6)  R.  V.  Davies,  [1897]  2  Q.  B.  199. 

(c)  Betting  Aot,  1853,  s.  2. 

{d)  Ibid.,  a.  1. 

(e)  Ibid.,  8.  8. 

(/)  Ibid.,  B.  1. 

{g)  Powell  V.  Kempton  Park  Co.,  [1899]  A.  0.  at  pp.  192, 193. 
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that  it  can  be  found  and  recognized  as  *  the  place '  where  the 
business  is  carried  on,  and  where  the  bettor  can  be  found  "  Qi). 
But  even  an  umbrella  may  be  a  place  if  it  is  used  by  a  bookmaker 
at  a  race  meeting  to  localize  his  business  and  to  indicate  that 
"  there  is  a  place  at  which  the  business  of  betting  is  carried  on 
by  him  and  to  which  therefore  people  can  go  for  the  purpose  of 
betting  with  him;"  but  it  would  not  be  a  "place"  if  used 
merely  to  identify  the  bookmaker  and  to  indicate  that  he  is 
willing  to  bet ;  in  each  case  the  facts  must  be  looked  at  to  see 
the  purposes  for  which  it  is  used  {%). 

"  Use "  for  the  purposes  of  the  statute  means  use  by 
virtue  of  some  right  or  licence  and  not  the  user  of  a  place 
in  common  with  the  rest  of  the  world.  Where,  therefore,  a 
bookmaker  frequents  a  bar  for  the  purpose  of  betting,  without 
occupying  any  specific  portion  of  the  bar,  the  question  whether 
he  uses  the  bar  for  betting  depends  on  whether  he  is  acting 
with  the  permission  of  the  occupier  {h). 

A  house  or  office  may  be  used  for  the  purpose  of  money 
being  received,  even  though  no  money  is  actually  received 
there.  Thus,  where  an  office  in  England  was  used  for  carrying 
on  a  coupon  competition  of  a  betting  character  it  was  held  to 
be  no  defence  that  the  money  sent  by  the  competitors  was 
remitted  to  another  office  outside  England  {l). 

Members  of  a  hond  fide  club  betting  with  other  regular 
members  cannot  be  convicted  of  using  the  club  for  the  purpose 
of  betting  with  persons  resorting  thereto  (m),  but  it  is  different 
if  the  bets  are  made  between  regular  members  and  bookmakers 
who  have  become  members  for  the  purpose  of  carrying  on  their 
business  {n). 

By  the  Street  Betting  Act,  1906,  any  person  frequenting 
streets  or  public  places  for  any  pui-poses  of  bookmaking  or 
betting  is  punishable  on  summary  conviction  (o)  {1st  offence  £10 

{h)  Ibid.,  at  p.  194. 

(i)  Brcywn  v.  Patch,  [1899]  1  Q.  B.  892,  899. 
(k)  R.  V.  Deaville,  [1903]  1  K.  B.  468. 
(i)  Lennox  v.  Stoddart,  [1902]  2  K.  B.  21. 
(m)  Downee  v.  Johnson,  [1895]  2  Q.  B.  203. 
(to)  B.  v.  Corrie  <&  Watson,  68  J.  P.  294. 
(o)  See  Langrish  v.  Archer,  10  Q.  B.  D.  44. 
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jmt ;  2rwi  offence,  £20  fine. ;  subseqiient  offences  £30  fine  or  imp. 
3  mos.  h.  /.).  The  third  and  subsequent  offences  are  also  indict- 
able (imp.  6  mos.  h.  I.  or  £50  firie).  Betting  or  gaming  in  any 
street  or  public  place  (o),  e.g.  a  railway  carriage  in  transit,  is 
also  summarily  punishable  under  the  Vagrancy  Act,  1873. 

To  obtain  money  by  cheating  in  betting  or  at  play  is 
punishable  as  obtaining  by  false  pretences  (p). 

By  ss.  1  and  2  of  the  Betting  and  Loans  (Infants)  Act,  1892, 
it  is  a  misdemeanour  (imp.  3  mos.  h.  I.  and  (or)  fine  £100,  also 
punishable  on  summary  conviction)  for  any  person,  for  the 
purpose  of  making  a  profit,  to  send  to  any  one  known  to  be 
infant  any  circular  or  document  inviting  him  to  enter  into 
betting  transactions  or  to  borrow  money.  By  s.  3,  knowledge 
of  infancy  is  presumed  whether  such  circular,  etc.,  is  sent  to 
any  place  of  education  (q). 

Lotteries  are  public  nuisances  by  statute  (r),  A  lottery  is 
a  distribution  of  prizes  by  lot  or  chance,  without  the  use  of  any 
skill  (8). 

Offences  against  Burial  Laws. — To  leave  unburied  the  corpse 
of  any  person  for  whom  the  defendant  was  bound  to  provide 
and  was  able  to  provide  burial,  is  an  indictable  misdemeanour. 
To  bum  a  corpse  instead  of  burying  it  is  not  a  common  law 
misdemeanour,  unless  done  so  as  to  amount  to  a  public  nuisance  (<). 
The  cremation  of  bodies  is  now  governed  by  the  Cremation 
Act,  1902,  which  expressly  provides  that  nothing  therein  shall 
authorize  the  creation  of  a  nuisance.  Any  person  who  with 
intent  to  conceal  or  impede  the  prosecution  of  any  offence, 
procures  or  attempts  to  procure  the  cremation  of  a  body,  or 
gives  any  certificate  required  by  the  Act,  is  liable  to  5  years 
penal  servitude  (u).  It  is  also  a  misdemeanour  at  common  law 
(i)  to  dispose  of  a  corpse  so  as  to  prevent  the  holding  of  an 

(p)  Gaming  Act,  1845,  s.  7. 

(q)  By  tho  Moneylenders  Act,  1900,  knowledge  is  presumed  in  all  cases 
vrhere  a  letter  is  sent  inviting  an  infant  to  borrow  money. 

(r)  Lotteries  Act,  1698. 

(s)  See  Barclay  v.  Pearson,  [1893]  2  Ch.  IM ;  EcUl  v.  Cox,  [1899]  1  Q.  B. 
198 ;  WiUis  v.  Youttg,  [1907]  1  K.  B.  448. 

(0  B.  V.  Price,  12  Q.  B.  D.  247. 

(u)  S.  8  (3). 
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inquest  (x) ;  (ii)  without  lawful  authority  to  remove  a  corpse 
from  a  grave  in  a  burying  ground,  whatever  the  motive  or 
object  for  its  removal  (y). 

Concealment  of  Birth. — If  any  woman  is  delivered  of  a  child, 
every  person  who  by  any  secret  disposition  of  the  dead  body 
of  the  child,  whether  it  died  before,  at,  or  after  its  birth, 
endeavours  to  conceal  the  birth  is  guilty  of  a  misdemeanoiir 
(imp.  2  yrs.  h.  I.).  On  a  trial  of  any  person  for  the  murder  of 
any\  child,  the  jury,  if  they  acquit  for  the  murder,  may,  if  it  so 
appears  in  evidence,  find  a  verdict  of  concealment  of  birth  (z). 

Mere  denial  of  the  birth  is  not  sufficient  without  some 
actual  and  secret  disposition  of  the  body.  "  What  is  a  secret 
disposition  must  depend  upon  the  circumstances  of  each  par- 
ticular case  "  (a).  The  test  is  the  probability  of  the  body  being 
found ;  there  may  therefore  be  a  secret  disposition  if  the  body  is 
put  in  any  secluded  place,  even  though  it  is  not  concealed  from 
view  (6),  and  conversely  there  may  not  be  a  secret  disposition 
even  though  the  body  has  been  concealed  from  view  (c). 

Offences  relating  to  Game. — Any  person  who  by  night  (i.e., 
from  one  hour  after  sunset  to  one  hour  before  sunrise  (d), 
(i)  unlawfully  takes  or  destroys  any  game  (hares,  pheasants, 
partridges,  grouse,  heath  or  moor-game,  black-game  and 
bustards),  or  rabbits,  in  any  open  or  enclosed  land  or  on  any 
highway ;  (ii)  enters  or  is  in  any  open  or  enclosed  land  with  any 
gun,  net,  or  instrument  for  the  purpose  of  taking  or  destroying 
game,  is  punishable  on  summary  conviction  for  the  1st 
(imp.  3  mos.  h.  I.),  and  2nd  (imp.  6  mos.  h.  I.)  offences.  The  third 
offence  is  a  misdemeanour  (p.  s.  7  yrs.)  (e). 

The  owner  or  occupier  of  such  land  or  of  the  land  adjoining 
such  highway,  or  any  person  having  a  right  of  free  warren  on 
the  land,  or   the  lord   of   the   manor,  or  a  game-keeper   or 

(a;)  B.  V,  Stephenson,  13  Q.  B.  D.  331. 

(y)  B.  V.  Sharpe,  D.  &  B.  160 ;  B.  v.  Jacobson,  14  Cox,  522. 

(z)  Offences  against  the  Person  Act,  1861,  s.  60. 

(a)  B.  V.  Broton,  L.  R.  1  C.  G,  R.  247. 

(fe)  Ibid. 

(c)  B.  V.  George,  11  Cox,  41. 

(d)  Night  Poaching  Acts,  1828,  e.  12. 

{e)  Ibid.,  E.  1,  as  amended  by  b.  1  of  the  Night  Poaching  Act,  1844. 
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servant  of  any  of  such  persons,  may  arrest  any  oflfender,  who, 
if  he  assaults  or  offers  violence  with  any  offensive  weapon  to 
any  person  authorized  to  arrest  him  is  guilty  of  a  misdemeanour 
{jp.  s.  7  yrs.)  (/). 

For  three  or  more  persons  by  night  unlawfully  to  enter  or  be 
on  any  land  for  the  purpose  of  taking  or  destroying  game  or 
rabbits,  any  of  such  persons  being  armed  with  any  offensive 
weapon,  is  a  misdemeanour  (p.  s.  14  yrs.)  {g). 

Prosecutions  for  any  of  the  above  offences  if  punishable  by 
indictment  must  be  commenced  within  12  months  {h). 

Trespass  by  day  in  pursuit  of  game  or  rabbits  is  punishable 
on  summary  conviction  {fine  £2  or  £5  if  five  or  more  'persons 
are  trespassing  together)  {i). 

Unlawfully  to  take  or  kill  hares  or  rabbits  in  a  warren  is 
(i)  if  by  day,  punishable  on  summary  conviction  (£5  fiiu), 
(ii)  if  by  night,  a  misdemeanour  (Jitic  and  (or)  imprisonment)  (k). 

Unlawfully  and  wilfully  to  hunt,  snare,  carry  away  or  kill, 
any  deer  in  the  unenclosed  part  of  any  forest,  is  punishable  on 
summary  conviction,  for  the  first  offence  {£50  fin^)  ;  the  second 
offence  and  also  the  first  offence  in  the  enclosed  part  of  any  forest 
is  a  felony  {imp.  2  yrs.  h.  I.)  {I). 

Unlawfully  to  take  or  destroy  any  fish  (i)  by  night  in  water 
adjoining  a  dwelling-house  is  a  misdemeanour  {fineand{or)  imp.); 
(ii)  by  day  in  such  water,  or  either  by  night  or  day  in  water 
which  is  private  property,  is  punishable  on  summary  conviction 
by  fine  (m). 

Cruelty  to  Animals. — Unlawfully  and  maliciously  to  kill, 
maim,  or  wound  any  cattle  is  a  felony  (p.  s.  14  yrs.)  {n). 

Unlawfully  and  maliciously  to  kill,  maim,  or  wound  any 

(/)  Ibid.,  B.  2,  as  amended  by  s.  1  of  the  Act  of  1844. 

{g)  Night  Poaching  Act,  1828,  8.  9. 

{h)  Ibid.,  8.  4. 

(i)  Game  Act,  1831,  s.  30. 

(k)  Larceny  Act,  1861,  s.  17,  The  Ground  Game  Act,  1880,  which  permits 
occupiers  of  land  to  kill  rabbits  and  hares,  makes  unlawful  even  for  these  the 
use  of  firearms  by  night  or  the  use  of  poison  or  rabbit  traps  except  in  rabbit 
holes  (s.  6). 

(Z)  Larceny  Act,  1861,  ss.  12  and  13. 

(m)  Ibid.,  8.  24. 

(n)  Malicious  Damage  Act,  1861,  8.  40. 
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dog,  bird,  beast,  or  other  animal  not  being  cattle  but  being 
either  the  subject  of  larceny  at  common  law  or  being  ordinarily 
kept  in  a  state  of  confinement  or  for  any  domestic  purpose  is 
punishable  on  summary  conviction  for  the  1st  offence  (imp. 
6  mos.  h.  I.  or  penalty  of  £20  over  and  above  the  injury  done) ; 
the  second  offence  is  a  misdemeanour  (imp.  12  mos.  h.  I.)  (o). 

The  following  offences  are  punishable  on  summary  con- 
viction : — 

(i)  To  cruelly  beat,  ill-treat,  overdrive,  abuse,  or  torture 
any  domestic  animal  (SJo  fine  or  imp.  3  mos,  h.  l.)(p). 

(ii)  To  convey  any  such  animal  in  any  vehicle  so  as  to  cause 
it  unnecessary  pain  (£3  fine  or  for  subsequent  offences 

£5)(q). 

(iii)  Wantonly  or  unreasonably  to  cause  unnecessary  suffer- 
ing to  an  animal /srfl5  naturce  which  is  kept  in  captivity 
or  to  cruelly  abuse,  tease,  or  terrify  it  (£5  fine  or  imp. 
3  mos.  h.  I.  (r). 

(iv)  Painful  experiments  on  living  animals  without  a  licence 
from  a  Secretary  of  State  (1st  offence  £50  fine,  subse- 
quent offences  £100  fine  or  imp.  3  mos.).  Exhibition 
to  the  public  of  any  such  experiments  is  punishable 
to  the  same  extent.  In  either  case  the  offender  may 
elect  to  be  tried  upon  indictment  (s). 

Bribery. — It  is  a  common  law  misdemeanour  (fine  and  (or) 
imp.) — 

(i)  To  bribe  or  offer  a  bribe  to  any  public  officer,  judicial 
or  ministerial  (^),  in  order  to  influence  him  in  the 
performance  of  his  duty. 

(ii)  For  any  such  officer  to  accept  such  a  bribe. 

By  the  Public  Bodies  Corrupt  Practices  Act,  1889  (u),  it  is 
a  misdemeanour  (punishable  by  imp.  2  yrs.  h.  I.  and  (or)  £500 
fine  and  incapcLcity  to  hold  any  public  office  for  seven  years  and, 

(o)  Ibid.,  s.  41. 

{p)  Cruelty  to  Animals  Act,  1849,  S8.  2  and  18. 
(2)  Ibid.,  B.  12. 

(r)  Wild  Animals  In  Captivity  Protection  Act,  1900. 
(s)  Cruelty  to  Animals  Aot,  1876,  ei.  8,  6, 16. 
(t)  Arch.  1195. 
(«)  S.  1. 
E.C.L.  10 
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in  case  (h),  hy  forfdiure  of  office  arid  the  right  to  any  pension  and 
a  further  penalty  to  the  value  of  the  bribe  received). 

(i)  Corruptly  to  give,  promise,  or  offer  any  bribe  or  reward 

in  order  to  influence  any  member,  officer,  or  servant 

of  a  public  body  in  relation  to  any  transaction  in 

which  such  public  body  is  concerned. 

(ii)  For  any  such  member,  etc.,  corruptly  to  solicit  or  receive 

any  bribe. 
(iii)  For  any  person  corruptly  to  solicit  or  receive  a  bribe  on 
account  of  or  in  order  to  influence  any  such  member, 
officer,  or  servant. 
By  the  Prevention  of  Corruption  Act,  1906  (a;),  it  is  a 
misdemeanour  (imp,  2  yrs.  h.  I.  and  {or)  £500  fine  ;  also  punish- 
able on  mimmary  conviction) — 

(i)  For  any  agent  corruptly  to  accept,  agree  to  accept,  or 
attempt  to  obtain  any  bribe  for  any  act  or  conduct  in 
relation  to  his  principal's  affairs. 
(ii)  For  any  person  corruptly  to  give,  or  agree  to  give,  or  offer 
any  bribe  to  any  agent  in  order  to  influence  his  acts 
or  conducts  in  relation  to  his  principal's  affairs, 
(iii)  For  any  person  knowingly  to  give  to  an  agent  or  for 
an  agent  knowingly  to  use  with  intent  to  deceive  his 
principal  any  document,  account,  or  receipt  which  is 
false  in  any  material  particular  and  is  intended  to 
mislead  the  principal. 
No  prosecution  can  be  commenced  under  this  or  the  pre- 
ceding statute  without  the  leave  of  the  Attorney-General  or 
Solicitor-G  eneral. 
Election  Offences. 

A.  Corrupt  practices  include  (y)  treating,  bribery,  undue 
influence,  which  are  misdemeanours  {imp.  1  yr.  h.  I.  or  £200  fine) 


(X)  S.  1. 

(y)  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  B.  8.  Another 
corrupt  practice  is  a  false  retxirn  of  expenses,  see  p.  149.  This  statute  applies 
only  to  parliamentary  elections,  but  by  s.  2  of  the  Municipal  Elections  Act, 
1884,  any  person  who  commits  any  corrupt  practice  in  reference  to  a  municipal 
election  is  subject  to  the  same  punishment  and  incapacities  as  if  it  had  been 
committed  in  a  parliamentary  election. 
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and  personation  or  aiding  or  procuring  personation  which  is  a 
felony  {imp.  2  yrs.  h.  I.)  (z). 

Treating  is  (i)  the  corrupt  giving,  or  paying  the  expense  of 
giving,  meat,  drink,  entertainment,  or  provision  to  any  person, 
before,  during,  or  after  an  election,  in  order  to  corruptly  influence 
his  vote  or  the  vote  of  any  other  person  or  on  account  of  such 
person  or  any  other  person  having  voted  or  refrained  from 
voting  (ii)  the  corrupt  acceptance  by  an  elector  of  such  treating  (a). 

Bribery  is  (i)  the  giving,  lending,  agreeing  to  give  or  lend, 
offering,  promising,  or  promising  to  procure  any  money  or 
valuable  consideration,  or  the  giving,  agreeing  to  give,  offering, 
etc.,  any  office,  place,  or  employment  to  any  person  in  order  to 
influence  any  voter,  or  corruptly  to  do  any  such  act  on  account 
of  any  voter  having  voted  or  refrained  from  voting  (ii)  accepting 
or  agreeing  to  accept  any  form  of  bribe  (h). 

Undue  influence  is  the  use  or  infliction  of,  or  threat  to  use  or 
inflict,  any  force,  violence,  injury,  or  loss  on  any  person  in  order 
to  influence  his  vote,  or  on  account  of  his  having  voted  or 
refrained  from  voting,  or  the  employment  of  any  duress  or 
fraudulent  device  to  prevent  the  free  exercise  of  the  franchise 
by  any  voter  (c). 

Personation  includes  not  only  applying  for  a  ballot  paper  in 
the  name  of  another  person,  but  applying  again  at  the  same 
election  for  a  ballot  paper  after  having  voted  once  (d). 

B.  Illegal  practices  are  distinguishable  from  corrupt  prac- 
tices by  the  fact  that  the  offence  consists  in  the  mere  doing  of 
the  act  irrespective  of  the  intention.  The  chief  illegal  practices 
at  Parliamentary  elections  are — 

1.  Payment  for  the  conveyance  of  voters  to  or  from  the  poll. 

(z)  Ibid.,  s.  6.  A  person  convicted  of  corrupt  practices  is  also,  for  seven  years, 
incapable  of  voting  at  any  election,  or  holding  any  public  or  judicial  position, 
or  being  elected  to  or  sitting  in  the  House  of  Commons. 

(a)  Ibid.,  B.  1. 

(6)  Corrupt  Practices  Prevention  Act,  1864,  s.  2.  By  s.  49  of  the  Eepre- 
sentation  of  the  People  Act,  1867,  the  corrupt  payment  of  the  rates  of  any 
person  is  made  bribery. 

(c)  Act  of  1883,  s.  2. 

(d)  Ballot  Act,  1872,  s.  4.  This  proviso  applies  both  to  parliamentary  and 
munioipal  elections. 
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2.  Payment,  except  to  an  advertising  agent  in  the  ordinary 

course  of  his  business,  for  the  exhibition  of  any 
address,  notice,  etc.,  or  for  the  use  of  premises  for 
such  purpose. 

3.  Payment  for  any  committee  room  in  excess  of  the  number 

allowed  by  the  Act  (e). 

4.  For  a  candidate  or  his  agent  to  incur  expense  in  excess 

of  the  maximum  allowed  by  the  Act  (/). 
6.  For  a  person  to  vote  or  induce  any  other  person  to  vote 
knowing  that  he  or  such  other  person  is  prohibited 
from  voting  {g). 
6.  For  any  person  to  make  any  false  statement  of  the  with- 
drawal of  a  candidate  in  order  to  procure  the  election 
of  another  candidate  {h). 
All  these  offences  are  punishable  on  summary  conviction  by 
a  fine  of  £100  and  5  years'  disqualification.     Either  corrupt  or 
illegal  practices  will  also  avoid  the  election  except  in  cases  in 
which  relief  can  be  given  (i). 

By  the  same  Act  any  person  guilty  of  an  illegal  payment, 
emplojnnent,  or  hiring^  as  defined  therein  is  also  liable  on 
summary  conviction  to  a  fine  of  £100.  These  offences  are  not, 
however,  illegal  practices  so  as  to  affect  the  election  unless 
committed  by  the  candidate  himself  or  his  election  agents  (Jc). 

Illegal  practices  at  municipal  elections  are  governed  by  the 
Municipal  Elections  Act,  1884,  which  contains  substantially 
the  same  provisions  as  above. 

The  following  offences  are  misdemeanours — 
(1)  For  any  elector  who  has  within  six  months  of  a  county 
or  borough  election  been  employed  for  reward  by  or 
on  behalf  of  any  candidate  to  vote  at  such  election  (/). 

(e)  Act  of  1888,  s.  7. 

(/)  S.  8. 

(?)  S.  9  (1). 

{h)  S.  9  (2). 

(i)  Act  of  188S,  ss.  22  and  23. 

{k)  Ss.  13-21.  Illegal  payments  include  (i)  paTmenta  for  mosio,  torches, 
flags,  ribbons,  banners,  cocl^ades,  or  other  marks  of  distinction,  (ii)  corruptly 
inducing  any  candidate  to  withdraw  in  consideration  of  any  payment  oc 
promise  of  payment. 

(/)  Bepresentation  of  the  People  Act,  1SC7,  9.  11. 
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(2)  For  any  returning  officer  in  any  county  or  borough,  or 

his  deputy,  partner,  or  clerk,  or  officer  appointed 
by  him  to  act  as  election  agent  for  a  candidate  (m). 

(3)  For  any  person  to  (i)  forge  or  fraudulently  deface  or 

destroy  any  nomination  paper  or  ballot  paper;  (ii) 
supply  any  ballot  paper  to  any  person  without 
authority;  (iii)  fraudulently  to  put  into  any  ballot 
box  any  paper  other  than  the  authorized  ballot  paper 
or  to  take  any  ballot  paper  out  of  the  polling  station  ; 
(iv)  take,  open,  or  interfere  with  any  ballot  box  or 
packet  of  ballot  papers  without  authority  ;  (v) 
attempts  to  commit  any  of  these  offences,  [imp.  2 
yrs.  h.  I.  in  case  of  a  returning  officer  or  polling  clerk, 
6  mos.  in  case  of  any  other  person^  (n), 

(4)  For  any  candidate  or  election  agent  knowingly  to  make 

a  false  declaration  as  to  election  expenses  [punishable 
as  perjury,  also  a  corrupt  practice]  (a). 

(5)  Any  unlawful   or  corrupt   agreement  to  withdraw  an 

election  petition  (imp.  12  7nos.  and  fine  £200)  (p). 
Vagrancy  is  governed  principally  by  the  Vagrancy  Acts 
1824  and  1838.     Vagrants  are  of  three  classes. 

1.  Idle  and  Disorderly  persons — punishable  on  summary 
conviction  {imp.  1  month  h.  I.  or  fine  £5).  This  class  includes 
(i)  persons  able  to  work  who  become  or  allow  their  families 
to  become  chargeable  to  the  parish ;  (ii)  hawkers  or  pedlars 
wandering  about  and  selling  goods  without  a  pedlar's  licence ; 
(iii)  persons  begging  in  public  places  or  causing  or  encourag- 
ing children  to  do  so;  (iv)  prostitutes  behaving  riotously  or 
indecently  in  public  places. 

2.  Rogues  and  Vagabonds — punishable  on  summary  convic- 
tion {imp.  3  mos.  h.  I.  or  fine  £25).  This  includes  (i)  persons 
convicted  for  the  second  time  of  any  of  the  foregoing  offences  ; 


(wt)  lUd.,  s.  50;  Ballot  Act,  1872,  a.  11. 

(n)  BaUot  Act,  1872,  s.  3. 

(o)  Corrupt,  etc.,  Act,  1883,  s.  38.  Extended  to  municipal  elections  by 
8.  21  of  the  Municipal  Elections  Act,  1884. 

(2))  Act  of  1883,  s.  41  (4).  Extended  to  municipal  elections  by  s.  26  of  the 
Municipal  Elections  Act,  1884. 
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(ii)  persons  pretending  to  tell  fortunes ;  (iii)  persons  wandering 
abroad  without  visible  means  of  subsistence,  sleeping  in  un- 
occupied buildings  or  in  the  open  air,  and  not  giving  a  good 
account  of  themselves ;  (iv)  beggars  exposing  wounds  or 
deformities  to  obtain  alms ;  (v)  any  one  wilfully  exposing  his 
person  in  any  street  or  highway  or  in  any  place  of  public  resort 
with  intent  to  insult  any  female;  (vi)  persons  gaming  in 
public ;  (vii)  any  person  who  is  found  in  any  building,  yard, 
or  garden  for  an  unlawful  purpose,  or  being  a  reputed  or 
suspected  thief  frequents  any  public  place  with  intent  to 
commit  a  felony,  or  is  in  possession  of  any  housebreaking 
instrument  with  intent  to  break  into  any  building  or  of  any 
ofifensive  weapon  with  intent  to  commit  any  felony  ;  (viii)  any 
male  person  who  knowingly  lives  on  the  earnings  of  prostitu- 
tion (g^);  (ix)  a  criminal  alien  who  disobeys  an  order  for  his 
expulsion  (r). 

Incorrigible  Rogues  are  principally  those  who  have  been 
twice  convicted  of  any  offence  of  the  second  class  or  who  have 
resisted  arrest  on  a  first  charge  of  any  such  offence.  Such  a 
person  may  be  summarily  convicted  and  committed  to  im- 
prisonment until  the  next  Court  of  Quarter  Sessions  when  he 
may  be  sentenced  to  a  year's  imprisonment  {h,  L),  and  if  a 
male  to  whipping. 

(g)  Vagrancy  Act,  1898,  s.  1. 
(r)  Aliens  Act,  1905,  s.  7. 


CHAPTER  VII 

CEIMINAL  COURTS 

1.  The  High  Court  of  Parliament. — The  Judicial  functions  of 
Parliament  are  vested  in  the  House  of  Lords  and  are  exercise- 
able  :  (i)  in  cases  of  impeachment ;  (ii)  where  a  peer  claims  the 
right  of  trial  by  peers ;  (iii)  under  the  Criminal  Appeal  Act,  1907. 

(i)  Impeachment  is  an  obsolete  process  by  which  a  peer  or 
commoner  was  prosecuted  by  the  House  of  Commons  at  the  bar 
of  the  House  of  Lords.  The  prosecution  was  conducted  by  a 
committee  of  the  Commons,  the  lords  were  the  judges  and  the 
verdict  was  that  of  the  majority. 

(ii)  Any  peer  (a)  when  indicted  of  treason,  felony,  or  mis- 
prision of  either,  has  a  right  to  be  tried  by  peers  in  the  House 
of  Lords  or,  if  Parliament  is  not  sitting,  in  the  Court  of  the 
Lord  High  Steward.  In  either  case  the  president  is  the  Lord 
High  Steward  who  is  appointed  for  the  occasion ;  in  the  first 
case,  however,  he  votes  with  the  other  peers,  in  the  second  case 
he  acts  as  a  judge,  deciding  all  matters  of  law  and  does  not 
vote.  The  verdict  is  that  of  the  majority  which  must  be  of  at 
least  twelve.  In  this  case  the  proceedings  commence  in  the 
ordinary  way,  but  after  a  true  bill  has  been  found  by  the 
grand  jury  are  removed  into  the  House  of  Lords  by  writ  of 
certiorari  (h). 

(iii)  In  the  case  of  appeals  from  the  Court  of  Criminal 
Appeal  (c)  the  constitution  of  the  Court  of  the  House  of  Lords 
is  regulated  by  the  Appellate  Jurisdiction  Act,  1876,  and  at 

(a)  The  privilege  depends  on  nobility  of  blood  and  not  on  the  right  to  a 
seat  in  the  House :  it  cannot  be  claimed  by  bishops,  but  may  be  claimed  by  a 
non-representative  Scotch  or  Irish  peer. 

(6)  See  E.  v.  Earl  Eussell,  [1901]  A.  0.  446. 

(c)  See  post,  p.  190. 
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every  appeal  there  must  be  present  at  least  three  Lords  of 
Appeal  (d) ;  the  Court  may  also  sit  even  after  the  dissolution  of 
Parliament. 

2.  The  Court  of  Criminal  Appease). 

3.  The  King's  Bench  Division  of  the  High  Court  of  Justice. 
The  King's  Bench  Division  is  the  successor  of  the  Court  of 

King's  Bench  (/)  and  has  jurisdiction  to  try  all  indictable 
offences  against  the  law  of  England  (^g).  This  jurisdiction  is, 
however,  only  exercised  (i)  when  an  indictment  is  found  in  the 
counties  of  Middlesex  or  London  by  a  grand  jury  summoned 
by  the  Master  of  the  Crown  Office  on  receiving  notice  of  some 
business  to  be  brought  before  it  (h) ;  (ii)  when  an  indictment  is 
removed  into  the  court  by  certiorari;  (iii)  when  a  criminal 
information  is  filed  in  the  court. 

Certiorari. — A  writ  of  certiorari  is  issued  where  the  Crown 
wishes  to  be  certified  or  informed  of  the  proceedings  in  some 
inferior  court  of  record,  with  the  object  of  transferring  such 
proceedings  to  a  superior  court  or  of  reviewing  the  decision  of 
the  inferior  court.  In  the  case  of  any  indictable  offence  it 
issues  out  of  the  Crown  Office  and  is  directed  to  the  judges  or 
officers  of  the  inferior  court  (t),  requiring  them  to  return  the 
records  of  an  indictment  or  inquisition  before  them  so  that  the 
trial  may  take  place  in  the  K.  B.  D.  or  before  such  justices  as 
may  be  appointed  by  the  K.  B.  D.  {j), 

(d)  I.e.  the  Lord  Chancellor,  the  Lords  of  Appeal  In  Ordinary,  and  peers 
who  hold  or  have  held  high  judicial  office.  Lay  peers  are  not  excluded  by  the 
Act,  but  do  not  in  practice  sit  and  vote  to  hear  appeals  (see  O'Connell  v.  B,, 
11  CI.  &  Fin.  421-425  ;  and  In  re  Lord  Kinross,  1895,  A.  C.  468).  No  general 
right  of  appeal  existed  in  criminal  causes  before  the  Criminal  Appeal  Act, 
1907,  though  they  might  be  brought  before  the  House  of  Lords  by  means  of  a 
writ  of  error. 

(e)  Post,  p.  190. 

(/)  See  B.  V.  Davies,  [1906]  1  K.  B.  at  p.  37. 

(g)  2  Hawk.  c.  3,  s.  3 ;  B.  v.  Parke,  [1903]  2  K.  B.  432 ;  B.  v.  Davies, 
[1906]  2  K.  B.  32. 

(h)  Grand  Jury  Act,  1872 ;  cf.  Arch.  127,  204.  The  Crown  Office  is  that 
department  of  the  Central  Office  of  the  Supreme  Court  where  the  administra- 
tive business  on  the  Crown  side  of  the  King's  Bench  Division  of  the  High  Court 
of  Justice  is  transacted  (see  the  Encycl.  of  English  Law,  Tit,  Crown  Office). 

(i)  Including  for  this  purpose  any  Court  of  Assize  and  the  Central  Criminal 
Court. 

[j)  By  the  Central  Criminal  Court  Act,  185C,  ss.  1,  3,  an  indictment  or 
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It  may  be  claimed  as  of  right  by  the  Crown  and  issues  as 
of  course  when  applied  for  by  the  Attorney-General  or  other 
officer  of  the  Crown.  In  other  cases,  leave  must  be  obtained, 
and — except  in  case  of  indictments  against  bodies  corporate  not 
authorized  to  appear  by  solicitor  in  the  court  in  which  the 
indictment  is  [preferred  (^') — will  not  be  granted  unless  it 
appears  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
court  below,  or  that  a  difficult  or  important  question  of  law  is 
likely  to  arise  or  that  a  view  of  the  premises  {1}  in  respect  of 
which  the  indictment  is  preferred,  or  a  special  jury  is 
required  (m). 

The  application  for  leave  is  made  to  a  Divisional  Court  by 
motion  for  an  order  nisi  (n)  to  show  cause,  or  in  the  vacation  to 
a  judge  in  chambers  for  a,  summons  to  show  cause  (o),  and 
must  be  supported  by  an  affidavit  showing  some  adequate 
ground  for  removal.  If  there  are  sufficient  grounds  for  removal 
and  no  cause  to  the  contrary  is  shown  the  writ  is  granted. 
The  person  who  obtains  it  must,  however — except  the  Attorney- 
General  and  the  prosecutor  of  an  indictment  against  a  body 
corporate — enter  into  a  recognizance  with  sureties  to  proceed  at 
once  to  trial,  and,  if  unsuccessful,  to  pay  the  costs  of  the 
opposite  party.     The  general  practice  was  to  try  all  causes  in 

inquisition  for  felonies  or  misdemeanours  committed  out  of  the  jurisdiction 
of  the  Central  Criminal  Court  may,  after  removal  by  certiorari  into  the 
K.  B.  D.,  be  ordered  to  be  tried  in  the  C.  C.  C,  or  may,  by  order  of  the 
K.  B.  D.,  be  removed  by  certiorari  directly  to  the  C.  C.  C.  A  certiorari  may 
also  be  issued  (i)  by  the  House  of  Lords  (ante,  p.  151),  (ii)  by  the  Recorder  or 
the  Judges  in  the  commission  of  the  C.  C.  C.  to  remove  into  that  court 
indictments  found  at  courts  of  quarter  sessions  within  the  jurisdiction  of  the 
0.  C.  C,  (iii)  by  a  judge  of  assize  in  respect  of  indictments  found  at  quarter 
sessions  within  his  commission  relating  to  offences  which  they  have  no  juris- 
diction to  try  (Arch.  132).  In  case  of  offences  punishable  summarily  it  may 
also  be  granted  to  review  a  conviction  by  justices  (post,  p.  251). 

(k)  See  B.  v.  Birmingham  and  Gloucester  Bly.  Co.,  9  G.  &  P.  469. 

(I)  A  certiorari  is  not  necessary  where  the  premises  are  within  the  county 
of  trial  (post,  p.  239). 

(m)  Crown  Office  Rules,  1906,  s.  13. 

(n)  S.  12.  Under  special  circumstances  an  order  may  be  made  for  the 
court  to  issue  forthwith  (ibid.), 

(o)  An  order  nisi  is  an  order  directing  some  act  to  be  done,  unless  the  party 
to  whom  it  is  addressed  shows  cause  to  the  contrary  within  a  time  specified  in 
the  order  ;  failing  this,  the  order  is  made  absoltUe. 
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the  Court  of  King's  Bench  at  bar,  i.e.  before  all  the  judges  of 
the  Court  sitting  in  banc  (p).  Now,  a  trial  at  bar  can  be 
obtained  only  by  order  of  the  Court,  for  which  application  must 
be  made  by  motion  to  a  Divisional  Court.  The  Attomey- 
Greneral  prosecuting  on  behalf  of  the  Crown  has  always  the 
right  to  claim  trial  at  bar  in  the  King's  Bench  Division  but  in 
other  cases  special  cause  must  be  shown,  otherwise  the  trial 
will  be  at  nisi  jprius  before  one  judge  (g').  Trial  at  bar  now 
takes  place  before  a  Divisional  Court. 

Criminal  information. — A  criminal  information  is  a  formal 
written  accusation  or  complaint  of  a  misdemeanour  filed  in  the 
K.  B.  D.,  whereby  an  offender  is  brought  to  trial  without  the 
intervention  of  a  grand  jury  (r).     It  may  be  of  two  kinds  (s). 

(i)  An  information  ex  officio  filed  by  the  Attorney-General 
for  any  misdemeanour  tending  to  disturb  or  endanger  the 
government,  such  as  seditious  libels,  or  riots,  libels  on  the  King, 
or  his  ministers,  or  the  judges  in  the  execution  of  their  duties, 
corrupt  or  oppressive  conduct  or  neglect  of  duty  by  magistrates 
and  public  officials  (^),  The  information  is  signed  by  the 
Attorney-General  and  filed  at  the  Crown  office  without  the 
necessity  for  any  leave  by  the  Court. 

(ii)  An  information  filed  by  the  Master  of  the  Crown  Office, 
with  the  leave  of  the  Court,  at  the  instance  of  an  individual. 
Leave  may  be  granted  for  any  misdemeanour  but  in  practice  is 
only  granted  for  "  any  gross  and  notorious  misdemeanours, 
riots,  batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind  not  particularly  leading  to  disturb  the  government  (for 
these  are  left  to  the  care  of  the  Attorney-General)  but  which, 


(p)  See  Dixon  v.  Farrer,  17  Q.  B.  D.  658 ;  18  Q.  B.  D.  48. 

(g)  Where  an  indiotment  is  removed  from  the  C.  0.  0.,  the  K.  B.  D.  has  a 
discretion  to  name  in  the  certiorari  the  county  or  jurisdiction  in  which  the 
trial  is  to  take  place  (see  R.  v.  Castro,  L.  K.  9  Q.  B.  at  p.  355). 

(r)  Arch,  147,  150. 

(s)  An  information  may  also  be  filed  by  the  Attorney-General  on  the  revenue 
side  of  the  K.  B.  D.  Such  informations  are,  however,  treated  as  civil  proceed- 
ings, and  are  not  criminal  informations  within  the  Criminal  Appeal  Act,  1907 
{R,  V.  Havamarm,  3  Or.  App.  R.  3,  and  for  the  history  of  such  informations 
see  4.  G.  V.  Bradlaugh,  14  Q.  B.  D.  at  p.  688). 

(0  Cf.  Arch.  148. 
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on  account  of  their  magnitude  or  pernicious  example,  deserve  the 
most  public  animadversion  "  {ii). 

To  obtain  leave  an  application  must  be  made  to  a  Divisional 
Court  by  motion  for  an  order  nisi  {v),  founded  upon  an  affidavit 
disclosing  all  the  material  facts  of  the  case  {w).  If  no  cause  is 
shown  against  it  the  order  is  made  absolute.  The  information 
is  then  drawn  up,  signed  by  the  Master  of  the  Crown  Office  and 
filed  in  the  Crown  Office.  The  prosecutor  must  also  file  in  the 
Crown  Office  a  recognizance  in  the  penalty  of  £50  to  prosecute 
the  information  and  observe  such  orders  as  the  Court  may 
direct. 

The  defendant  must  enter  an  appearance  at  the  Crown  Office, 
if  he  fails  to  appear  proceedings  may  be  taken  for  his  arrest  or 
attachment. 

The  trial  may  be  in  the  King's  Bench  Division  or  the  Nid 
Prius  Court  at  Assizes,  before  a  judge  and  a  common  or  special 
jury  {x).  A  trial  at  bar  in  the  King's  Bench  Division  can  be 
obtained  only  by  order  of  the  Court,  but  can  be  claimed  by  the 
Attorney-General  in  ex  oifficio  informations. 

4  The  Assize  Courts. — For  the  purposes  of  assizes  the 
country  is  divided  into  eight  circuits,  in  which  courts  are  held 
at  the  principal  towns  :  on  all  circuits  assizes  are  held  for 
criminal  business  in  the  winter,  summer,  and  autumn,  and  also 
at  Leeds,  Manchester  and  Liverpool  in  the  spring.  The  judges 
are  the  successors  of  the  itinerant  justices  who  from  the  time  of 
Henry  I.  were  sent  out  with  special  commissions  to  hear  pleas 
and  take  special  assizes.  They  still  sit  as  commissioners  and 
not  as  judges  of  the  High  Court,  and  therefore,  following  the 
old  practice.  King's  Counsel  may  be  commissioned  to  act  as 
justices  of  Assize,  etc. ;  but  by  virtue  of  the  Judicature  Act, 

(u)  Blackstone,  Bk.  iv.  c.  23,  p.  309.  Approved  in  B.  v.  Labouchere,  12 
Q.  B.  D.  at  p.  830.  In  case  of  libel  a  criminal  information  will  not  be  granted 
at  the  suit  of  private  persons,  but  only  on  the  application  of  persons  in  a  public 
office  or  position  (ibid.). 

(v)  I.e.  an  order  calling  upon  the  offender  to  show  cause  why  an  information 
should  not  be  exhibited  against  him. 

(w)  Arch.  155. 

(x)  In  case,  however,  of  an  information  by  a  private  person,  sentence  must 
always  be  passed  by  the  K.  B.  D, 
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1873,  the  court  of  any  commissioner  of  assize  constitutes  a 
court  of  the  High  Court  of  Justice  (y). 

The  commissions  under  which  they  sit  are — 

(a)  Of  Assize — under  which  they  can  only  try  offences  which 

have  been  sent  to  them  for  trial  by  the  K.  B.  D.  (z). 

(b)  Of    Gaol    Delivery — under    which   they    can    try  all 

persons  committed  for  any  offence,  whether  in  gaol 
or  on  bail. 

(c)  Of  Oyer  and  Terminer — under  which  they  can  only  try 

indictments  found  at  the  same  assizes. 

5.  The  Central  Criminal  Court. — This  court  was  established 
in  1834  for  the  trial  of  indictable  offences  in  London,  Middlesex 
and  parts  of  Essex,  Kent,  and  Surrey.  For  this  district  it  acts  as 
a  Court  of  Assizes  (a)  setting  twelve  times  a  year,  under  com- 
missions of  Oyer  and  Terminer  and  Gaol  Delivery.  The  com- 
missioners include  the  Lord  Mayor  and  Aldermen  of  the  City  of 
London,  the  judges  of  the  High  Court,  the  Kecorder  and  the 
Common  Serjeant  of  London. 

6.  Quarter  Sessions  which  are  (i)  County,  (ii)  Borough.  Both 
courts  are  held  four  times  a  year,  and  both  have  the  same  juris- 
diction. County  Sessions  must  be  held  in  the  first  week  after 
October  11th,  December  28th,  March  31st  and  June  24th :  to 
avoid,  however,  clashing  with  the  assizes  they  may  be  postponed 
or  advanced  not  more  than  14  days.  The  court  consists  of  all 
the  justices  in  the  commission  for  that  county,  and  not  less  than 
two  must  be  present. 

The  judge  of  borough  sessions  is  a  Eecorder,  who  must  be  a 
barrister  of  5  years'  standing,  and  who  fixes  the  dates  for  holding 
the  sessions. 

The  jurisdiction  of  Courts  of  Quarter  Sessions  is  (i)  original, 
(ii)  appellate. 

(a)  A  Court  of  Quarter  Sessions  has  original  jurisdiction  to 

{y)  Judicature  Act,  1873,  ss,  16,  29 ;  c/.  R.  v.  ParTce,  [1903]  2  K.  B.  432. 

(z)  The  Nisi  Prius  jurisdiction  of  justices  of  assize  was  made  incidental  to 
the  commission  of  assize  by  the  Stat.  West.  ii.  (13  Ed.  1,  c.  30). 

(o)  See  B.  v.  Parke,  [1903]  2  K.  B.  at  p.  440.  By  the  effect  of  the  Judica- 
ture Act,  1873,  the  judge  at  the  Criminal  Court  sits  under  commissions  identical 
with  those  which  constitute  the  Assize  Courts. 
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try  any  indictable  offence  except  those  excluded  by  the  Quarter 
Sessions  Act,  1842,  or  any  subsequent  statute.  The  chief  of 
these  are : — Treason  and  misprision  of  treason.  Murder.  Any 
felony  accept  hurglary,  which  when  committed  by  a  person  not 
previously  convicted  of  felony,  is  punishable  by  penal  servitude 
for  life.  Blasphemy.  Perjury  and  offences  within  the  Perjury 
Act,  1911.  Forgery.  Personation.  Arson  of  crops  and  woods. 
Bigamy.  Abduction  of  women.  Indictable  offences  against 
the  Criminal  Law  Amendment  Act,  1885.  Incest.  Conceal- 
ment of  birth.  Blasphemous,  seditious  or  defamatory  libel. 
Offences  against  the  Prevention  of  Corruption  Act,  1906. 
Fraudulent  misdemeanours  by  agents,  trustees,  etc.,  within 
ss.  77-86  of  the  Larceny  Act,  1861,  and  the  Larceny  Act,  1901. 
Offences  against  the  Ofi&cial  Secrets  Act,  1911  (&). 

By  the  Assizes  Eelief  Act,  1889,  offences  within  the  jurisdic- 
tion of  Sessions  must  not  be  sent  for  trial  to  assizes  unless  by 
direction  of  the  committing  justices  or  the  High  Court  for  some 
special  reason. 

(h)  Courts  of  Quarter  Sessions  have  in  some  cases  power  to 
hear  appeals  against  summary  convictions  (c).  They  also  have 
appellate  jurisdiction  in  a  number  of  other  matters,  e.g.  bastardy, 
rating,  and  the  settlement,  or  domicile  of  paupers. 

7.  Courts  of  Summary  Jurisdiction  {d). 

8.  The  Coroner's  Court. — The  duties  and  authority  of  a 
coroner  are  now  regulated  chiefly  by  the  Coroner's  Act,  1887. 
By  that  Act  he  is  required  to  hold  an  inquest  of  death  (e)  when- 
ever there  is  the  dead  body  of  a  person  lying  within  the  area  of 
his  jurisdiction,  and  there  is  reasonable  cause  to  suspect  that 
such  person  has  died  a  violent  or  unnatural  death,  or  a  sudden 
death  of  which  the  cause  is  unknown  or  has  died  in  prison  (/). 

(&)  For  full  list  and  authorities,  see  Arch.  130, 131. 

(c)  Post,  p.  249. 

(d)  Post,  p.  240. 

(e)  A  coroner  has  also  jorisdiotion  to  hold  an  inquest  in  case  of  treasure 
trove,  i.e.  gold  or  silver  coin,  plate  or  bullion  found  concealed  in  a  house  or  in 
the  earth  or  other  private  place,  the  owner  being  unknown.  Treasure  trove 
belongs  to  the  King  or  his  grantee ;  to  conceal  its  discovery  is  a  oonimon  law 
misdemeaiwur. 

(/)  S.  3.    There  must  be  "a  reasonable  suspicion  that  th«re  may  have 


158  Elements  of  the  Criminal  Law 

On  receiving  notice  of  the  death  the  coroner  must  issue  Ha 
warrant  for  summoning  a  jury  of  not  less  than  twelve  or  more 
than  twenty-three  jurors.  At  the  inquest  the  jurors  are  sworn 
to  enquire  touching  the  death  of  the  person  on  whose  body  the 
inquest  is  to  be  held  ;  at  the  first  sitting  the  coroner  and  jury 
must  view  the  body  (7)  which  may  be  exhumed  for  that 
purpose.  The  coroner  (h)  must  then  examine  on  oath  all 
persons  who  may  tender  evidence  and  all  persons  having  know- 
ledge of  the  facts  whom  he  thinks  it  expedient  to  examine  (i) ; 
the  attendance  of  witnesses  may  be  enforced  by  warrant  The 
evidence  of  each  witness  is  taken  down  in  writing,  read  over  to 
him,  signed  by  the  witness  and  the  coroner.  The  coroner  sums 
up  the  evidence  and  explains  the  law.  The  verdict  of  the  jury 
must  be  that  of  a  majority  of  at  least  twelve,  and  must  be 
certified  by  an  inquisition  in  writing  setting  forth  so  far  as 
proved  who  the  deceased  was,  how  and  when  and  where  he 
came  by  his  death,  and  if  he  came  to  his  death  by  murder  or 
manslaughter,  the  persons  whom  the  jury  find  guilty  of 
murder  or  manslaughter  or  of  being  accessory  before  the 
fact  to  murder  (f).  If  a  person  against  whom  such  a  verdict  is 
found  is  not  in  custody  the  coroner  must  issue  a  warrant  for 
his  arrest,  and  must  bind  the  witnesses  by  recognizances  to 
appear  and  give  evidence  at  the  assizes  and  send  the  inquisition, 
deposition,  and  recognizances  to  the  court  of  trial  (k).  If  the 
offence  is  manslaughter  the  coroner  may  release  on  bail  the 
person  charged.  The  finding  of  a  coroner's  inquest  is  equiva- 
lent to  the  finding  of  a  grand  jury,  and  a  person  may  be 
prosecuted   upon   such  inquisition,   but   it   is  usual   also  to 


been  something  peculiar  in  the  death,  that  it  may  have  been  due  to  other 
causes  than  common  illness.  In  such  cases  the  coroner  not  only  may  but 
ought  to  hold  an  inquest "  (B.  v.  Price,  12  Q.  B.  D.  2i7). 

(?)  S.  4. 

{h)  No  person  has  an  absolute  right  to  be  represented  by  counsel  or  solicitor, 
and  neither  the  parties  interested  nor  their  counsel  or  solicitor  has  any  right 
to  question  witnesses  except  by  leave  of  the  coroner,  The  coroner  may  exclude 
the  public  from  the  proceedings. 

(i)  S.  4  (1). 

(i)  S.  4  (3). 

{k)  S.  6  (1). 
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prefer  an  indictment  for  the  same  offence  before  the  grand 

jury(0- 

9.  The  University  Courts  of  Oxford  and  Cambridge  have 
also  a  criminal  jurisdiction,  and  may  in  certain  cases  claim  the 
right  of  trying  a  privileged  person  against  whom  an  indictment 
has  been  found  in  another  court. 

(I)  See  Arch.  159. 


CHAPTER  VIII 

PROCEEDINGS  PRELIMINAEY  TO  INDICTMENT 

Criminal  proceedings  may  commence. 

(1)  By  summons  or  warrant ;  (2)  by  arrest  without  warrant. 

(1)  Whenever  a  charge  or  complaint  is  made  before  any 
justice  (a)  that  any  person  has  committed  or  is  suspected  to 
have  committed  any  indictable  offence  within  his  jurisdiction  (b) 
or  that  any  person  having  committed  or  being  suspected  of 
having  committed  any  such  offence  out  of  his  jurisdiction  (c) 
is  or  resides  within  his  jurisdiction  such  justice  may  either 
issue  a  warrant  for  his  apprehension  or  he  may  first  issue  a 
summons  and  in  default  of  appearance  he  or  any  other  justice 
may  issue  a  warrant  (d). 

If  the  justice  intends  to  issue  a  warrant  in  the  first  instance 
an  information  and  complaint  must  be  made  in  writing  and  on 
oath  or  affirmation  of  the  informant  or  some  witness ;  if  only  a 
summons  is  to  be  issued  the  information  need  not  be  in  writing 
or  on  oath(e).  A  summons  is  directed  to  the  party  charged 
and  must  state  shortly  the  matter  of  the  information  and 
require  the  party  to  whom  it  is  directed  to  appear  at  some  time 
and  place  therein  mentioned  (/).    It  must  be  served  on  the 

(a)  The  jurisdiction  of  Justices  of  the  Peace  with  regard  to  indictable 
offences  is  regulated  by  the  Indictable  Offences  Act,  1848,  as  amended  by  the 
Criminal  Law  Amendment  Act,  1867. 

(6)  I.e.  the  county,  borough,  or  place  for  which  he  is  commissioned. 
Judges  of  the  Supreme  Court  have  the  jurisdiction  of  justices  for  every 
county. 

(c)  This  includes  the  case  of  offences  committed  on  the  high  seas  or  abroad 
(1848,  8.  2). 

{d)  1848,  s.  1.    A  warrant  may  be  issued  on  Sunday  (s.  3). 

(e)  1848,  B.  8. 

(/)  1848,  8.  9. 
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person  to  whom  it  is  directed  either  personally  or  by  leaving  ifc 
with  some  person  for  him  at  his  last  or  most  usual  place  of 
abode  {g). 

A  warrant  must  be  under  the  hand  and  seal  of  the  justice 
or  justices  issuing  it;  it  is  directed  to  a  constable  or  other 
person  by  name,  or  generally  to  the  constable  or  constables  of 
the  district  over  which  the  justice  has  jurisdiction;  it  must 
state  shortly  the  offence,  and  name  or  describe  the  offender,  and 
must  order  the  person  to  whom  it  is  addressed  to  apprehend  the 
offender  and  bring  him  before  the  justice  issuing  the  warrant 
or  some  other  justice.  A  warrant  remains  in  force  until  it  is 
executed:  it  may  be  executed  by  apprehending  the  offender 
at  any  place  within  the  county  borough  or  other  place  for 
which  the  justice  issuing  it  has  jurisdiction,  or,  in  case  of  fresh 
pursuit,  at  any  place  within  seven  miles  of  the  border  of  such 
county,  etc.,  without  being  backed  {h). 

If  the  offender  is  in  any  other  jurisdiction  in  England  or 
Wales  any  justice  of  the  county  or  place  where  he  is  may  back 
the  warrant,  i.e.  make  an  indorsement  on  it  signed  with  his 
name,  authorizing  its  execution  within  his  jurisdiction  :  it  may 
then  be  executed  either  by  the  person  bringing  it  or  by  any 
constable  of  the  jurisdiction  in  which  it  is  backed,  and  the 
offender  when  apprehended  may  be  taken  before  any  justice  of 
the  jurisdiction  in  which  the  warrant  was  issued  or  the  offence 
was  committed,  or,  if  the  prosecutor  or  any  of  his  witnesses 
are  in  the  place  where  the  offender  was  apprehended,  and  if  the 
justice  backing  the  warrant  so  directs,  before  any  justice  of  that 
jurisdiction  (i). 

The  warrant  must,  except  in  cases  of  felony,  be  in  the 

(gf)  1848,  s.  9. 

{h)  1848,  8.  10.  A  metropolitan  police  officer  can  execute  anywhere  a 
^warrant  issued  by  a  metropolitan  police  magistrate  (Metropolitan  Police 
Courts  Act,  1839,  s.  17). 

(i)  1848,  s.  11.  By  various  statutes  provisions  are  made  for  backing 
English  warrants  in  Scotland,  Ireland,  or  the  Channel  Islands,  and  vice  versd 
(see  Stone's  Justices  Manual,  p.  5),  Warrants  issued  in  any  part  of  Hig 
Majesty's  dominions  for  the  apprehension  of  a  fugitive  offender  may  be  backed 
by  a  judge  of  a  superior  court,  a  Secretary  of  State,  a  magistrate  at  Bow 
Street,  or  in  a  British  possession  by  the  governor  (Fugitive  Offenders  Act» 
1881,  s.  3). 

E.C.L.  11 
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personal    possession   of   the  constable    at    the    time    of   the 
arrest  (k). 

2.  Arrest  without  warrant. 

(A)  A  justice  of  the  peace  may,  without  warrant,  apprehend 

any  person   committing  a  felony   or  breach  of  the 
peace  in  his  presence. 

(B)  A  sheriff  or  coroner  may  also,  without  warrant,  arrest 

any  felon  within  the  county. 

(C)  A  judge  of  a  court  of  record  may  also  by  parol  order  a 

person  to  be  arrested  for  contempt  committed  in  the 
face  of  the  court. 

(D)  A  constable  may  at  common  law  arrest — 

L  For  breach  of  the  peace  in  his  presence,  either  at  the 

time  or  immediately  after  the  offence, 
ii.  On  a  reasonable  charge  of  felony,  even  though  in  fact 

no  felony  was  committed. 
iii.  Where  a  felony  has  been  committed,  on  a  reasonable 

suspicion  that  the  person  arrested  has  committed  it. 
iv.  Ajiy  person  whom  he  finds  in  the  streets  at  night  and 

whom  there   is  reasonable  ground  to   suspect    of 

felony. 

(E)  Any  person  whether  private  person  or  peace  officer  may 

at  common  law  arrest  and  give  into  custody. 
L  If  a  felony  is  committed  or  a  dangerous  wound  is  given 

in  his  presence, 
ii.  Where  persons  are  actually  engaged  in  a  breach  of  the 

peace  in  his  presence  (I). 
iii.  When  persons  do  not  disperse  after  proclamation 

under  the  Eiot  Act  (/n.). 
iv.  Where  a  felony  has  actually  been  committed  and  he 

has  reasonable  ground  to  believe  that  the  person 

whom   he  gives  into  custody  has   committed   that 

felony. 

(F)  Statutory  powers  of  arrest  without  warrant  exist  in 

{h)  Codd  V.  Cdbe,  1  Ex.  D.  862. 

{J)  He  may  also  arrest  and  temporarily  detain  any  person  In  order  to 
prevent  the  commission  of  a  felony,  treason,  or  act  endangering  life. 
(m)  Ante,  p.  115. 
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many  cases,  of  which  the  following  are  the  most 
important : — 

i.  Persons  found   committing   any  offence  against  the 
i  Malicious  Damage  Act,  1861,  may  be  arrested  without 
warrant  by  any  peace  officer,  or  the  owner  of  the 
property,  or  his  servant  (n). 

ii.  Any  person  may  arrest  without  warrant  a  person 
found  committing  any  offence  against  the  Larceny 
Act,  1861  (o),  (except  angling  by  day)  or  any  indict- 
able offence  against  the  Coinage  Act,  1861  (^),  or 
any  offence  against  the  Vagrancy  Act,  1824  (q). 
['  iii.  Any  person  may  arrest  without  warrant  a  person 
found  committing  an  indictable  offence  by  night  (q). 

iv.  Any  person  may  without  warrant  arrest  a  person 
offering  to  him  for  sale  or  pledge  any  property  with 
respect  to  which  he  has  reasonable  cause  to  believe 
that  an  offence  has  been  committed  against  the 
Larceny  Act,  1861  (r). 

V.  Any  constable  or  peace  officer  may  without  warrant 
arrest  a  person  found  loitering  by  night  in  any  high- 
way, yard,  or  other  place,  or  whom  he  has  reasonable 
cause  to  suspect  of  having  committed  any  felony 
against  the  Larceny  Act,  1861  (s),  the  Malicious 
Damage  Act,  1861  (t),  and  offences  against  the  Person 
Act,  1861  (u),  or  any  holder  of  a  licence  under  the 
Penal  Servitude  Acts,  or  any  person  under  police 
supervision  whom  he  reasonably  suspects  of  (having 
committed  any  offence  (x).  A  constable  has  also 
certain  powers  of  arrest  without  warrant  under  the 
Children  Act,  1908  (y). 
In  cases  E  (i),  E  (ii),  and  F  (iv)  a  private  person  not  only 

(n)  See  s.  61.  (o)  See  s.  103.  (jp)  See  s.  31. 

(g)  See  s.  6 ;  Prevention  of  Offences  Act,  1851,  s.  11. 

(r)  S.  103.  See  also  s.  84  of  the  Pawnbrokers  Aot,  1872,  which  gives  a 
pawnbroker  the  right  to  detain  and  give  in  charge  a  person  offering  gooda 
without  being  able  to  satisfactorily  account  for  their  possession. 

(s)  See  s.  104.  {t)  See  a.  57.  {u)  Sd«  s.  66. 

(x)  Penal  Senritude  Aot,  1891,  s.  2, 

{y)  See  s.  19. 
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may  arrest  but  it  is  his  duty  to  do  so.  It  is  also  the  [duty  of  a 
private  person  to  assist  a  constable  when  called  upon  to  do  so, 
and  if  he  refuses  without  lawful  excuse  he  is  guilty  of  a  common 
law  misdemeanour  (z), 

A  person  arrested  must  be  taken  to  a  police  station  and 
formally  charged  with  the  offence  and  must  then  be  brought 
before  a  magistrate  as  soon  as  possible. 

Attendance  of  witnesses. — If  it  appears  to  'a  justice  by  the 
oath  or  affirmation  of  some  credible  person  that  any  person 
within  his  jurisdiction  is  likely  to  give  material  evidence  for 
the  prosecution  and  will  not  voluntarily  appear,  the  justice 
must  issue  a  summons  requiring  him  to  appear,  and  if  without 
just  excuse  he  neglects  or  refuses  to  appear,  then,  after  proof  of 
the  service  of  the  summons,  the  justice  may  issue  a  warrant  for 
his  apprehension,  which,  if  backed,  may  be  executed  in  another 
jurisdiction ;  a  justice  may  also  issue  a  warrant  in  the  first 
instance  if  he  is  satisfied  by  evidence  on  oath  that  it  is  probable 
the  witness  will  not  attend  without  being  compelled  to  do  so. 
Any  witness  so  brought  up  by  summons  or  warrant  who 
without  just  cause  refuses  to  give  evidence  may  by  warrant  be 
committed  to  prison  for  not  more  than  seven  days  (a). 

Examination  of  witnesses. — Whenever  any  person  is  brought 
before  a  justice  or  justices  charged  with  any  indictable  offence, 
whether  he  appears  on  summons  or  has  been  arrested  with  or 
without  a  warrant,  such  justice  or  justices  must  in  the  presence 
of  the  accused,  who  is  at  liberty  to  put  questions  to  any  witness 
against  him,  take  the  statements  on  oath  or  afiQrmation  of  those 
who  know  the  facts  of  the  case  and  must  put  the  same  into 
writing,  and  such  depositions  must  be  read  over  to  and  signed 
by  the  witnesses  and  the  justice  or  justices  (b).  The  place  where 
the  examination  is  held  is  not  an  open  court  and  the  justice  or 
justices  may  exclude  any  person  (c). 

After  the  examination  of  all  the  witnesses  for  the  prosecution 
the  justice,  or  one  of  the  justices,  must  read  or  cause  to  be  read 
to  the  accused  the  depositions  taken  against  him,  and  say  to 

(«)  B.  V.  Brown,  C.  &  M.  314 ;  B.  v.  Sherlock,  L.  R.  1  C.  C.  R.  20. 
(a)  18^,  B.  16.  {b)  1818,  8. 17.  (c)  1848,  s.  19. 
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him  words  to  this  effect  {d),  "  Having  heard  the  evidence  do  you 
wish  to  say  anything  in  answer  to  the  charge  ?  You  are  not 
obliged  to  say  anything  unless  you  desire  to  do  so,  but  what- 
ever you  say  will  be  taken  down  in  writing  and  may  be  given 
in  evidence  against  you  upon  your  trial  " ;  the  justice  must  at 
the  same  time  warn  the  accused  that  he  has  nothing  to  hope 
from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  held  out  to  him  to  induce  him  to 
confess,  but  that  in  spite  of  any  such  promise  or  threat  what- 
ever he  may  say  may  be  given  in  evidence  against  him.  After 
this  caution  any  statement  made  by  the  prisoner  must  be  taken 
down  in  writing,  read  over  to  him  and  signed  by  the  justice ; 
the  right  of  the  accused  to  make  an  unsworn  statement  is  nob 
affected  by  the  Criminal  Evidence  Act,  1898  (e),  and  he  may 
either  make  a  statement  or  give  evidence  on  oath.  The  justice 
must  then  ask  the  accused  person  if  he  desires  to  call  any 
witnesses  ;  if  he  does  so  desire  the  evidence  of  his  witnesses  on 
examination  and  cross-examination  must  be  taken  in  the  same 
way  as  the  evidence  of  the  witnesses  for  the  prosecution  (/). 

If  after  hearing  all  the  evidence  against  the  accused  the 
justice  is  of  opinion  that  it  is  not  sufficient  to  put  him  on  his 
trial  for  any  indictable  offence  he  must  order  him  to  be  dis- 
charged, but  if  the  evidence  is  in  the  opinion  of  the  justice 
sufficient  to  put  him  on  trial  or  if  it  raises  a  strong  or  probable 
presumption  of  his  guilt  the  justice  must  by  warrant  commit 
him  to  gaol  for  safe  custody  until  trial  or  admit  him  to  bail  {g). 

If  it  is  necessary  or  advisable  the  justice  may  by  warrant 
remand  the  accused  for  not  more  than  eight  days,  if  the  remand 
is  for  not  more  than  three  days  it  may  be  verbal  {h). 

If  he  is  committed  for  trial  the  information,  depositions, 
statement  of  the  accused  and  recognizances  of  bail  (if  any) 
must  be  transmitted  to  the  court  of  trial ;  the  prosecutor,  the 
witnesses  for  the  prosecution,  and — unless  they  are  merely 
witnesses  as  to  character — the  witnesses  for  the  defence  must  bo 
bound  by  recognizance  to  appear  and  give  evidence  at  the  trial. 

(d)  1848,  a.  18.  (e)  S.  1  (A). 

(/)  Criminal  Law  Amendment  Act,  1867,  s.  30. 

(g)  1848,  s.  25.  {h)  1848,  s.  21. 
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Bail  may  not  be  granted  in  treason  (i)  but  may  be  granted 
(i)  in  any  felony,  (ii)  in  the  following  misdemeanours ; — Assault 
with  intent  to  commit  a  felony,  attempt  to  commit  any  felony, 
obtaining  or  attempting  to  obtain  by  false  pretences,  receiving 
property  stolen  or  obtained  by  false  pretences,  perjury  and 
subornation  of  perjury,  concealment  of  birth,  indecent  exposure, 
riot,  assault  in  pursuance  of  a  conspiracy  to  raise  wages,  assault 
on  a  peace  officer  in  execution  of  his  duty,  or  on  any  person 
acting  in  his  aid,  neglect  or  breach  of  duty  as  a  peace  officer,  or 
any  misdemeanour  for  the  prosecution  of  which  the  costs  may 
be  allowed  out  of  the  county  rate  (j).  It  mit,st  be  granted  in 
all  other  misdemeanours  if  sufficient  sureties  are  offered. 

The  object  of  requiring  bail  is  to  secure  the  presence  of 
the  prisoner,  and  when  the  justice  has  a  discretion,  the  question 
for  his  consideration  is  whether  it  is  probable  that  if  bail  is 
granted  the  accused  will  appear  to  stand  his  trial.  In  applying 
this  he  must  consider  (i)  the  nature  of  the  accusation,  (ii)  the 
evidence  in  support  of  it,  (iii)  the  punishment  for  the  offence  (k). 
The  amount  of  the  bail  is  a  matter  for  the  discretion  of  the 
magistrates,  but  by  the  Bill  of  Eights  excessive  bail  must  not 
be  required.  The  duty  of  the  magistrate  in  respect  of  admitting 
to  bail  is  judicial,  and  therefore  in  cases  where  he  has  a  discretion 
he  cannot,  without  proof  of  malice,  be  made  liable  for  refusing 
bail.  But  refusal  to  grant  bail  where  it  is  compulsory  is  a 
misdemeanour  {£).  Bail  may  now  be  granted  by  the  King's 
Bench  Division  for  any  indictable  offence,  even  though  it  has 
been  refused  by  a  justice.  The  application  is  by  summons 
before  a  judge  in  chambers ;  no  appeal  lies  from  his  decision, 
but  a  fresh  application  must  be  made  to  a  Divisional  Court  (m). 
The  court  of  trial  may  also  bail  any  person  to  be  tried  before 
it  (n). 

(♦)  But  ef.  ante,  p.  97. 

{j)  1848,  s.  23.  By  the  Costs  in  Criminal  Cases  Act,  1908,  s.  1,  the  costs  of 
all  felonies  and  misdemeanours  may  be  allowed  out  of  the  local  funds. 

(k)  See  Arch.  112  and  authorities  cited. 

(0  Ibid. 

(m)  Ibid.  117,  8. 

(n)  See  R.  v.  Bowen,  9  0.  &  P.  509.  Aa  to  bail  hj  coroners  and  police 
officers,  see  pp.  158,  242. 


CHAPTER  IX 

PROCEEDINGS  BY  INDICTMENT 

The  first  step  is  to  prefer  to  the  Grand  Jury  the  bill  of 
indictment  (a). 

At  common  law  any  person  might  prefer  a  bill  of  indictment 
to  a  grand  jury  without  any  inquiry  before  a  justice.  But 
by  the  Vexatious  Indictments  Act,  1859,  no  indictment  can  be 
laid  before  a  grand  jury  for  certain  misdemeanours  unless 
either  (i)  the  prosecution  has  been  bound  by  recognizances 
to  prosecute,  or  (ii)  the  accused  has  been  committed  to  or 
detained  in  custody  or  bound  over  to  appear,  or  (iii)  the  indict- 
ment has  been  preferred  by  the  direction  or  with  the  consent  in 
writing  of  a  Judge  of  the  High  Court  or  of  the  Attorney- 
General  or  Solicitor-General,  or  in  case  of  perjury,  by  the 
direction  of  any  Court,  judge,  or  public  functionary  authorized 
by  the  Criminal  Procedure  Act  to  direct  a  prosecution  for 
perjury. 

The  offences  specified  are  perjury  (5),  conspiracy,  obtaining 
by  false  pretences,  keeping  a  gambling  house  or  disorderly 
house,  indecent  assault,  misdemeanours  under  Part  2  of  the 
Debtors  Act,  1869,  and  amending  Acts  (c),  libel  and  offences 
against  the  Newspaper  Libel  Act,  1881  (d),  misdemeanours 
under  the  Criminal  Law  Amendment  Act,  1885  (e),  indictable 

(a)  In  theory  a  Grand  Jury  may  still  "present"  to  the  Court  matters 
■within  their  own  knowledge,  and  in  that  case  the  indictment  would  be  framed 
upon  the  presentment. 

(6)  Including  aU  offences  within  the  Perjury  Act,  1911  (a.  11).  By  s.  9  a 
judge  of  a  court  of  record  or  a  petty  sessional,  or  a  justice  sitting  in  special 
sessions,  may  order  the  prosecution  of  a  person  who  has  committed  perjury 
in  any  proceedings  before  him,  and  may  commit  such  person  for  trial. 

(c)  S.  18  of  the  Act  of  1869. 

(d)  S.  6.  (e)  S.  17. 
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offences  tinder  the  Merchandise  Marks  Act,  1887  (J),  offences 
against  the  Prevention  of  Corruption  Act,  1906  {g),  and  Incest 
Act,  1908  Qi),  misdemeanours  under  Part  2  of  the  Children 
Act,  1908  {%). 

By  8, 2  of  the  Vexatious  Indictments  Act  if  a  justice  refuses 
to  commit  for  any  of  the  above  offences,  the  prosecutor  may 
require  him  to  take  his  recognizances  to  prosecute  and  to 
transmit  the  recognizances,  information,  and  depositions  to  the 
court  in  which  the  indictment  ought  to  be  preferred  in  the  same 
way  as  the  justice  would  have  done  if  he  had  committed. 
By  the  Assizes  and  Sessions  Act,  1908,  a  person  having  the 
right  to  present  a  bill  of  indictment  in  a  case  where  no  person 
has  been  committed  for  trial,  must  give  notice  of  his  intention 
to  do  so  five  days  before  the  Commission  day  or  day  appointed 
for  holding  the  Quarter  Sessions. 

The  grand  jury  consist  of  not  less  than  12  and  not  more 
than  23  jurors ;  they  are  sworn  and  "  charged "  by  the  judge, 
i.e.  they  are  advised  as  to  whether  the  depositions  show  a 
prima  facie  case  against  the  accused,  and  their  attention  is 
directed  to  any  important  points ;  they  then  retire  to  the 
grand  jury  room  with  the  bills  of  indictment,  and  examine  on 
oath  the  witnesses /or  the  prosecution  only  in  order  to  ascertain 
whether  there  is  sufficient  ground  to  put  the  accused  on  trial. 
They  may  not  hear  any  evidence  for  the  defence,  nor  may 
they  consider  the  sanity  of  the  accused  (k).  If  a  majority  of 
at  least  12  consider  the  evidence  sufficient  the  words  "  True 
Bill "  are  endorsed  on  the  indictment  (/),  but  if  the  majority 
are  of  a  contrary  opinion  the  words  "  No  True  Bill "  are 
endorsed  thereon,  and  the  bill  is  said  to  be  thrown  out.  They 
may,  however,  find  a  true  bill  as  to  one  count  in  an  indictment 
and  no  bill  as  to  other  counts.  When  a  bill  is  thrown  out  the 
accused  person  is   not  thereby  acquitted,  and  the  bill  may  be 

(/)  S.  13.  (g)  S.  2  (2). 

(h)  8.  4  (1).  (i)  8.  36. 

(k)  R.  V.  Hodges,  8  0.  &  P.  196. 

(Z)  An  indictment  is  defined  as  "  a  written  accusation  of  crime  made  at  the 
suit  of  the  King  against  one  or  more  persons,  and  preferred  to  and  presented  by 
a  grand  jury."  While  pre/erred  to  the  grand  jury  it  is  a  bill  of  indictment, 
when  presented  by  them  it  becomes  an  indictment. 
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preferred  to  the  grand  jury  again  at  another  Assizes  or  Sessions. 
The  foreman  signs  the  finding,  and  then,  accompanied  by 
some  of  the  other  grand  jurors,  returns  the  indictments  into 
court  and  delivers  them  to  the  Clerk,  who  reads  out  the 
substance  of  the  indictment  and  the  finding. 

Form  and  contents  of  an  Indictment. — Every  Indictment  has 
three  parts  (m) : — 

1.  The    commencement    including   (i)    the   venue,  (ii)  the 

presentment.     "  Suffolk  to  wit :    The  jurors  for  our  lord 
the  King  upon  their  oath  present." 

2.  The  statement.     "  That  J.  S."  etc.,  (stating  the  offence). 

3.  The    conclusion,    e.g.  "Against    the   peace   of  our  lord 

the  King  his  crown  and  his  dignity." 
1.  The  venue  indicates  the  local  jurisdiction  of  the  Court, 
it  is  a  description  of  the  county,  borough,  or  district  for 
which  the  Court  is  commissioned  and  sits,  and  from  which 
the  jurors  are  drawn,  and  in  which  as  a  rule  the  ofience  is 
committed. 

Local  Jurisdiction. — At  common  law  jurisdiction  was  local 
and  no  grand  jurors  could  indict  for  any  offence  which  did  not 
arise  within  the  limits  of  the  precinct  for  which  they  were 
returned  (n).  To  this  rule  there  are,  however,  many  statutory 
exceptions;  in  some  cases  an  offence  may  be  tried  in  any 
county ;  in  others,  either  in  the  county  in  which  it  was  com- 
mitted or  in  any  county  or  place  in  which  the  offender  was 
apprehended  or  is  in  custody  (o) ;  offences  begun  in  one  county 
and  completed  in  another  may  be  tried  in  either,  offences  com- 
mitted on  a  vehicle  or  vessel  during  a  journey  may  be  tried 
in  any  county  through  which  it  passed ;  offences  committed 
within  five  hundred  yards  of  the  boundary  between  two 
counties  may  be  tried  in  either  county;  accessories  may  be 
tried  wherever  the  principal  offender  could  be  tried  (j9),  a 
receiver  of  stolen   property   or   the   thief  may  also  be  tried 

(m)  See  ante,  p.  22. 

(n)  B.  V.  Burdctt,  4  B.  &  Aid.  155, 156. 

(o)  E.g.  ofiences  against  the  Forgery  Act,  1861  (see  a.  41),  and  bigamy 
(Ofiences  against  the  Person  Act,  1861,  s.  57). 
(p)  Accessories  Act,  1861,  s.  7. 
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in  any  county  or  place  in  which  he  has  the  property  in  his 
possession  (q). 

The  criminal  jurisdiction  of  common  law  courts  was  also 
territorial  (r)  ;  they  could  not,  and  except  by  statutory  authority 
cannot,  try  a  person  for  a  crime  committed  on  land  abroad. 
The  chief  offences  (s)  which  can  now  be  tried  in  England  when 
committed  by  British  subjects  abroad  are  treason  (t) ;  murder 
and  manslaughter  (whether  of  a  British  subject  or  not)  (w) ; 
bigamy  (a;);  offences  against  the  OflEicial  Secrets  Acts,  1911, 
and  the  Foreign  Enlistment  Act,  1870  (y) ;  offences  committed 
abroad  by  colonial  governors  (z). 

Admiralty  Jurisdiction. — The  common  law  courts  had  no 
jurisdiction  to  try  crimes  committed  at  sea  because  the  com- 
missions of  the  judges  applied  only  to  counties  and  the  jurors 
were  summoned  only  to  try  cases  within  counties  (a).  Such 
crimes  were,  however,  within  the  jurisdiction  of  the  Admiralty, 
and  were  tried  in  the  Court  of  the  Lord  High  Admiral.  At 
the  present  time  all  offences  within  the  jurisdiction  of  the 
Admiralty  can  be  tried  by  the  Central  Criminal  Court  and  by 
justices  of  assize  or  commissioners  of  Oyer  and  Terminer  and 
gaol  delivery  (6). 


(g)  Larceny  Act,  1861,  ss.  96, 114.  A  thief  indicted  out  of  the  county  in 
which  the  offence  was  committed  can  be  indicted  only  for  simple  larceny. 
For  the  complete  list  of  statutes  regulating  the  venue,  see  Arch.,  pp.  24-40. 

(r)  For  the  distinction  between  this  rule  and  the  rule  that  the  venue 
must  be  loccd,  see  B.  S.  A.  Co.  v.  Companhia  de  Mozambique,  [1893]  A.  C.  at 
p.  619. 

(s)  For  complete  list,  see  Arch.,  pp.  26  and  27. 

(0  35  Hen.  VHI.  c.  2. 

{u)  Offences  against  the  Person  Act,  1861,  s.  9.  Triable  in  any  county  or 
place  in  which  the  offender  is  apprehended  or  is  in  custody. 

(x)  Ante,  p.  132. 

(y)  Ante,  p.  99,  Appendix  C. 

(«)  See  B.  V.  Eyre,  L.  R.  3  Q.  B.  487. 

(a)  B.  V.  Keyn,  2  Ex.  D.  at  pp.  145,  162. 

(6)  Admiralty  Offences  Act,  1844,  s.  1 ;  Central  Criminal  Court  Act,  1844, 
8.  22.  By  s.  686  of  the  Merchant  Shipping  Act,  1894,  any  British  subject  who 
commits  an  offence  on  board  any  British  ship  on  the  high  seas,  or  in  any 
foreign  port,  or  on  board  any  foreign  ship  to  which  he  does  not  belong,  or  any 
person  not  being  a  British  subject  who  commits  an  offence  on  a  British  ship, 
may  be  tried  by  any  court  of  justice  within  the  jurisdiction  of  which  he  is 
found  {i.e.  found  to  be  at  the  time  of  trial),  provided  that  he  could  have  been 
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The  jurisdiction  of  the  Admiralty  extends  over  British  ships 
on  the  high  seas  and  in  foreign  rivers  "within  the  flux  and 
reflux  of  the  tides  and  where  great  ships  go  "  (c)  but  not  over 
ships  in  English  rivers,  or  creeks,  or  arms  of  the  sea  within  the 
body  of  a  county,  except  in  cases  of  murder  or  mayhem  com- 
mitted on  ships  in  great  rivers  below  the  bridges,  in  respect  of 
which  the  Admiralty  jurisdiction  is  concurrent  with  that  of 
the  common  law  courts  {d). 

The  jurisdiction  extends  to  all  persons  on  the  ship  whether 
British  subjects  or  foreigners  (e).  Offences,  other  than  piracy, 
if  committed  on  foreign  ships  were  not  at  common  law  within 
the  Admiralty  jurisdiction  (/),  but  by  the  Territorial  Waters 
Jurisdiction  Act,  1878  {g),  an  offence  committed  by  any  person 
whether  or  not  a  British  subject  on  the  open  sea  within  the 
territorial  waters  Qi)  of  His  Majesty's  dominions  is  an  offence 
within  the  jurisdiction  of  the  Admiral  although  committed  on 
board  or  by  means  of  a  foreign  ship. 

2.  The  Statement  describes  the  offence  in  respect  of  which  the 
accused  person  is  indicted  and  directly  charges  him  with  having 
committed  it.  It  must  set  out  with  certainty  all  the  facts, 
circumstances,  and  intent  which  constitute  the  offence  charged 
so  that  the  accused  may  be  able  to  prepare  his  defence,  so  that 
he  may  be  able,  in  case  of  a  second  prosecution  for  the  same 
offence,  to  plead  a  previous  conviction  or  acquittal,  and  so  that 
there  may  be  no  doubt  as  to  the  proper  judgment  in  case  of  a 
conviction  {i). 

All  the  essential  elements  of  the  oflfence  must  be  set  out  so 
that  the  indictment  describes  and  charges  some  matter  which  is 
an  offence  at  common  law  or  by  statute  and  specifies  every 


tried  by  that  court  if  the  offence  had  been  committed  within  its  ordinary 
juriBdiction.  Similar  provisions  are  contained  in  each  of  the  Criminal  Law 
Consolidation  Acts,  1861. 

(c)  B,.  V.  Anderson,  L.  B.  1  C.  C.  R.  161. 

\d)  15  Ric.  II.  c.  3 ;  c/.  B.  v.  Keyn,  1  Ex.  D.  at  pp.  167, 168. 

\e)  B.  V.  Anderson,  L.  R.  1  0.  C.  R.  161 ;  B.  v.  Carr,  10  Q.  B.  D.  76. 

(/)  jB.  V.  Keyn,  2  Ex.  D.  63. 

(9)  S.  2. 

{h)  I.e.  within  one  marine  league  from  low  water  mark  (s.  7). 

(i)  See  Arch.  65. 
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necessary  ingredient  (k),  e.g.  time  (/),  place  (m),  manner,  means, 
and  circumstances  (n),  intent  (o),  guilty  knowledge,  etc. 

In  many  cases  certain  words  are  absolutely  necessary  as 
"did  murder"  or  "feloniously  did  steal,  take,  and  carry  away," 
and  no  variation  from  these  •*  words  of  art "  is  permissible.  So, 
also,  the  intent  must  often  be  described  in  some  particular  way, 
e.g.  treason  must  be  charged  as  having  been  committed  "  traitor- 
ously;" all  felonies  as  done  "feloniously;"  burglary  as 
"  feloniously  and  burglariously ; "  murder  as  "  feloniously  and 
of  his  malice  aforethought "  (p). 

The  accused  person  must  be  correctly  described  by  his 
Christian  name  and  surname ;  if  his  name  is  unknown,  he  may 
however  be  described  as  "  a  person  whose  name  is  to  the  jurors 
unknown,  but  who  is  personally  brought  before  them  by  the 
keeper  of  the  prison."  The  name  of  the  person  against  whom 
an  oflfence  was  committed  should  also  be  stated  if  known,  if 
unknown  he  may  be  described  as  "a  certain  person  to  the 
juries  aforesaid  unknown."  The  name  of  the  owner  of  property 
on  or  in  respect  of  which  the  offence  was  committed  must  also 
be  correctly  stated  (q). 


(k)  See  R.  v.  Jones,  4  B.  &  Ad.  345. 

(1)  As  where  time  is  of  the  essence  of  the  ofience,  e.g.  in  oSences  against 
the  Bankruptcy  Laws  {ante,  p.  127) ;  or  where  the  oSence  is  one  which  must  be 
prosecuted  within  a  certain  time  after  commission.  There  is  at  common  law 
no  limit  to  the  time  within  which  an  indictment  may  be  preferred ;  in  some 
oases,  however,  exceptions  have  been  made  by  statute,  e.g.  offences  against  s.  5 
of  the  Criminal  Law  Amendment  Act,  18S5,  and  Part  II.  of  the  Children  Act, 
1908,  in  respect  of  which  proceedings  must  be  commenced  within  6  months. 

(m)  As  in  burglary  and  arson. 

(n)  As  in  burglary.  In  oases  of  murder  and  manslaughter  it  is  not  neces- 
sary to  set  forth  the  manner  in  which,  or  means  by  which,  the  death  was 
caused  (Offences  against  the  Person  Act,  1861,  s.  6). 

(o)  As  in  offences  where  intent  to  defraud  is  necessary. 

(p)  See  Arch.  71. 

(g)  Arch.  46-68.  In  case  of  larceny  from  a  bailee  the  property  may  be 
described  as  that  of  the  bailor  or  bailee,  unless  it  has  been  stolen  by  the  bailor, 
when  it  must  be  described  as  that  of  the  bailee.  In  case  of  property  belonging 
to  joint  owners  it  is  sufficient  to  describe  it  as  that  of  "  J.  S.  and  others." 
But  where  the  goods  of  a  corporation  are  stolen  they  must  be  described  as  the 
property  of  the  corporation  and  not  of  the  individuals  composing  it.  Since 
the  Married  Women's  Property  Acts  it  is  no  longer  necessary  to  describe  goods 
of  a  married  woman  as  the  property  of  her  husband. 
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No  mere  formal  defect  will,  however,  vitiate  an  indictment, 
as,  for  instance,  the  want  of  a  proper  venue  or  conclusion,  or  want 
of  the  value  or  price  of  anything,  or  the  amount  of  damage 
where  such  value,  price,  or  damage  is  not  of  the  essence  of  the 
offence,  or  for  an  omission  to  state  the  time  of  the  offence  where 
time  is  not  material,  or  want  of  the  averment  of  any  other 
matter  not  necessary  to  be  proved  (r). 

Amendments. — At  common  law  absolute  exactness  in  the 
indictment  was  essential,  and  no  variance  was  allowed  between 
the  statement  and  the  evidence  offered  in  support  of  it.  This 
rule  is,  however,  much  relaxed  by  the  existing  powers  of  amend- 
ment. By  s.  1  of  the  Criminal  Procedure  Act,  1851,  the  Court, 
if  it  considers  that  the  variance  is  not  material  to  the  merits  of 
the  case,  and  that  the  accused  person  cannot  thereby  be  pre- 
judiced in  his  defence  on  the  merits,  may — on  such  terms  as  to 
postponing  the  trial  as  it  may  think  fit — allow  amendments  in 
the  name  of  any  place,  person,  or  thing,  or  the  ownership  of  any 
property. 

No  amendment,  however,  is  permissible  which  alters  the 
nature  or  quality  of  the  offence  charged,  e.g.  an  amendment 
striking  out  the  word  "  feloniously "  (s),  if  an  offence  was 
charged  as  a  felony  but  was  shown  by  the  evidence  to  have 
been  a  misdemeanour. 

3.  The  conclusion. — An  indictment  for  a  common  law  oJBfence 
concludes  :  "  Against  the  peace  of  our  lord  the  King,  his  crown 
and  his  dignity."  In  the  case  of  statutory  offences  the  conclu- 
sion is  "Against  the  form  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace,"  etc.  No  indictment  is  now 
insufficient  for  the  want  of  a  proper  or  formal  conclusion  (t),  and 
an  incorrect  conclusion  may  be  disregarded  {u). 

Joinder  of  oflfenders  in  one  indictment. — Where  two  or  more 
persons  act  in  concert  in  the  commission  of  a  joint  offence, 
whether  as  principals  or  accessories,  they  may  be  indicted 
either  separately  or  jointly,  but  in  the  latter  case  the  Court  may 

(r)  Criminal  Procedure  Act,  1851,  s.  24.         . 
(s)  R.  V.  Wright,  2  P.  &  P.  320. 
(t)  Criminal  Procedure  Act,  1851,  s.  24. 
\u)  See  B.  y.  Qarland,  [1910]  1  K.  B.  154. 
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in  the  interests  of  justice  order  them  to  be  tried  separately. 
Where  an  offence  is  in  its  nature  several,  as  in  perjury  or 
blasphemy,  each  individual  offender  must  be  indicted  separately. 

Joinder  of  several  offences  in  one  indictment. — An  indict- 
ment may  contain  several  counts,  i.e.  charges  of  several  offences : 
in  such  a  case  each  count  has  a  separate  presentment,  statement, 
and  conclusion,  and  is  to  all  intents  and  purposes  a  separate 
indictment,  e.g.  {x)  "  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid  do  further  present  that  J.  S.  .  .  .  against  the  form,"  etc. 

Additional  counts  may  be  inserted — 

A.  To  charge  the  same  act  as  constituting  two  or  more 
offences  of  the  same  class.  This  is  done  "  for  the  purpose  of 
meeting  any  difficulty  which  might  arise  on  the  trial  from  the 
misdescription  of  the  offence  in  a  single  count "  (y).  Thus,  if 
the  ownership  of  goods  is  doubtful,  they  may  be  described  in 
one  count  as  the  goods  of  A  and  in  another  as  the  goods  of  B : 
80  also  in  the  case  of  an  indictment  for  wounding,  different 
counts  may  charge  different  intents,  "  the  jury  must  then  say  to 
which  count  the  evidence  applies  "  {z),  so  also  a  person  may  be 
charged  in  one  court  with  being  an  accessory  before  the  fact  and 
in  another  with  being  an  accessory  after  the  fact  (a), 

B.  To  charge  offences  committed  by  different  acts.     Here — 

1.  On  an  indictment  for  treason  there  may  be  different 
counts  charging  different  species  of  treason. 

2.  In  the  case  of  felonies,  distinct  felonies  may,  as  a  matter 
of  law,  be  charged  in  different  counts,  but  as  a  matter  of  practice 
the  prosecution  is  required  to  elect  upon  which  count  it  will 
proceed  (&),  except,  perhaps,  where  all  the  counts  relate  to  what 
is  substantially  one  offence  (c).  To  this  rule,  however,  excep- 
tions have  been  made  by  statute  :  thus — 

(x)  Latham  v.  B.,  6  6.  &  S.  642. 

(y)  O'Connell  v.  R.,  11  CI.  &  Fin.  240. 

(«)  B.  v.  Strange,  8  C.  «&  P.  172. 

(a)  B.  ▼.  Blackson,  8  C.  &  P.  48 ;  c/.  B.  v.  Austin,  7  C.  &  P.  796. 

(b)  See  Castro  v.  B.,  6  A.  C.  at  pp.  243-247. 

(c)  "The  application  for  a  prosecutor  to  elect  is  an  application  to  the 
discretion  of  the  judge,  founded  on  the  supposition  that  the  case  extends  to 
more  than  one  charge,  and  may  therefore  be  likely  to  embarrass  the  prisoner 
in  his  defence  "  (fi.  v.  Trueman,  8  C.  &  P.  727). 
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(i)  On  an  indictment  for  larceny  a  count  may  be  added  for 
receiving  the  property  knowing  it  to  have  been  stolen,  and  the 
prosecutor  need  not  elect  but  the  jury  may  find  a  verdict  on 
either  count  {d). 

(ii)  On  an  indictment  for  larceny  («)  or  embezzlement  (/) 
counts  may  be  added  for  not  more  than  three  distinct  acts  of 
larceny  or  embezzlement  committed  against  the  same  person 
within  three  months  from  first  to  last. 

3.  In  the  case  of  misdemeanours  also,  the  indictment  may 
contain  several  counts  for  distinct  offences,  and  here  the  prose- 
cution is  not  required  to  elect  unless  the  judge  is  satisfied  that 
to  try  the  prisoner  for  the  several  offences  together  would  work 
injustice  {g). 

4.  If  a  count  for  felony  is  joined  with  a  count  for  misde- 
meanour the  indictment  will  be  held  bad  on  demurrer  (^), 
"  the  challenges  and  the  incidents  of  trial  are  not  the  same  in 
felony  and  in  misdemeanour,  and  therefore  felony  and  misde- 
meanour could  not  be  tried  together  "  {i).  Where,  however,  a 
prisoner  was  arraigned  upon  an  indictment  containing  one 
count  for  felony  and  another  for  misdemeanour  and  after  plead- 
ing not  guilty  was  tried  and  convicted  of  the  felony,  it  was 
held  that  the  misjoinder  was  no  ground  for  arresting  judgment  (^). 

5.  A  count  for  a  previous  conviction  may  be  added — 

(i)  Where  a  crime  complete  in  itself  is  charged  in  the 
indictment  but  different  degrees  of  punishment  (Z) 
may  be  inflicted  in  accordance  with  the  antecedents 
of  the  prisoner.  In  such  a  case  the  subsequent 
offence  is  charged  in  the  first  count  or  counts  of  the 
indictments ;  the  prisoner  must,  in  the  first  instance, 
be  arraigned  only  on  so  much  of  the  indictment  as 
relates  to  the  subsequent  offence,  and,  until  he  has 

(d)  Larceny  Act,  1861,  s.  92. 

(e)  Ibid.,  s.  5. 

(/)  Ibid.,  s.  71 ;  see  It.  v.  Purchase,  1  C.  &  M.  617. 

{g)  R.  V,  Castro,  6  A.  C.  at  p.  245. 

{h)  Post,  p.  180. 

(i)  6  A.  C.  at  p.  244. 

[k)  R.  V,  Ferguson,  Dears.  427 ;  cf.  B.  v,  Jones,  8  0.  &  P.  776. 

(l)  Post,  p.  203. 
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pleaded  guilty  or  been  found  guilty  of  that  offence,  no 
evidence  may  be  given  of  the  previous  conviction  (m). 
The  object  of  this  rule  was  "  to  prevent  the  previous 
conviction  being  mentioned  even  by  accident  before  a 
verdict  of  guilty  of  the  subsequent  oflfence  was 
obtained "  (n)  and  a  conviction  may  be  quashed  if 
"  in  consequence  of  the  procedure  indicated  by  the 
section  (s.  116  below)  not  being  followed,  the  fact  of 
the  previous  conviction  might  come  to  the  ears  of  the 
jury,  however  remote  the  contingency  might  be  "  (o). 
(ii)  Where  it  is  a  necessary  ingredient  of  the  offence.  This 
can  arise  only  in  offences  under  s.  7  of  the  Prevention 
of  Crimes  Act,  1871.  By  that  Act  if  a  person  is  con- 
victed on  indictment  of  a  crime  (as  defined  by  the 
Act),  and  a  previous  conviction  of  a  crime  is  proved 
against  him,  he  is,  at  any  time  within  seven  years  after 
the  expiration  of  the  last  sentence  {p),  guilty  of  an 
oflfence  against  the  Act  {imp.  1  yr.  h.  I.)  under  certain 
circumstances  which  but  for  his  previous  convictions 
would  not  make  him  guilty  of  a  criminal  oflfence  (q). 
In  these  cases,  therefore,  the  oflfence  is  incomplete, 
unless  "the  particular  circumstances,  the  previous 
convictions,  and  the  time  are  all  proved,"  and  evidence 

(m)  Larceny  Act,  1861,  s.  116,  extended  by  s.  9  of  the  Preyention  of  Crimea 
Act,  1871,  to  any  indictment  for  any  "  crime "  as  defined  by  the  latter  Act 
after  a  previous  conviction  for  crime.  "  Crime  "  by  s.  20  means  any  felony, 
uttering  counterfeit  coin,  possessing  counterfeit  gold  or  silver  coin,  obtaining 
goods  or  money  by  false  pretences,  conspiracy  to  defraud,  and  any  misde- 
meanour within  8.  68  of  the  Larceny  Act,  1861  (ante,  p.  56). 

(n)  R.  V.  Fox,  10  Cox,  602  (Ir.). 

(o)  Faulkner  v.  R.,  [1905]  2  K.  B.  76.  See,  however,  p.  39  as  to  evidence 
of  a  previous  conviction  in  order  to  prove  guilty  knowledge,  and  p.  231  as  to 
the  cross-examination  of  the  prisoner  with  regard  to  his  previous  convictions. 

{p)  See  also  the  Penal  Servitude  Act,  1891,  s.  6. 

(q)  R.  V.  Pen/old,  [1902]  1  K.  B.  647.  The  circumstances  constituting  such 
an  offence  are,  (i)  reasonable  grounds  for  belief  that  he  is  obtaining  a  living 
by  dishonest  means,  (ii)  refusing  to  give  or  giving  a  false  name  and  skddress  to 
a  court  of  summary  jurisdiction  when  charged  with  any  offence,  (iii)  being 
found  in  any  place  under  circumstances  which  satisfy  the  court  before  whom 
he  is  brought  that  he  was  about  to  commit  or  waiting  to  commit  a  felony, 
(iv)  being  found  on  any  premises  without  being  able  to  account  to  the  satis* 
taotion  of  the  court  before  whom  he  is  brought  for  hia  presence  there. 
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of  them  must  be  before  the  jury  in  the  first 
instance. 

6.  A  count  may  also  be  added  charging  a  person  with 
being  a  habitual  criminal  or  habitual  drunkard  (r).  Here,  also, 
the  prisoner  must  be  arraigned  only  on  so  much  of  the  indict- 
ment as  charges  the  crime  (s)  of  which  he  is  now  accused,  and 
after  he  has  pleaded  or  being  found  guilty  of  that  crime  the 
charge  of  being  a  habitual  criminal  or  habitual  drunkard  is 
proceeded  with. 

Joinder  of  Offences  in  the  same  Count. — Different  offences 
cannot  be  joined  in  the  same  count  unless  they  are  of  the 
same  nature  and  are  part  of  "  one  act  and  one  entire  transac- 
tion" (t)  as,  e.g.  an  assault  on  two  persons  at  the  same  time(w). 
In  the  case  of  burglary,  however,  the  same  count  usually 
charges  the  accused  (i)  with  breaking  and  entering  with  intent 
to  commit  a  felony,  and  (ii)  with  having  committed  the  felony 
intended. 

Process  to  compel  appearance. — As  a  rule,  the  accused  person 
is  either  in  custody  or  on  bail  to  which  he  surrenders.  If, 
however,  a  true  bill  has  been  found  against  a  person  who  is  not 
on  bail  or  in  custody,  any  justice  of  the  jurisdiction  in  which 
such  person  is,  or  resides,  or  in  which  the  offence  was  committed 
must,  on  production  of  a  certificate  of  the  indictment  having 
been  found,  which  will  be  granted  to  the  prosecutor  on  his 
application,  issue  a  warrant  for  his  apprehension,  and  without 
any  further  enquiry  either  commit  him  for  trial  or  admit  him 
to  bail.     If  the  person  so  indicted  is  already  in  prison  for  some 

(r)  Crime  has  the  same  meaning  as  under  the  Prevention  of  Crimes  Act, 
1871  (Prevention  of  Crime  Act,  1908,  s.  10  (6)).  A  person  can  be  convicted  as 
a  habitual  criminal  if,  after  attaining  16,  he  has  at  least  3  times  before  the 
present  conviction  been  convicted  of  a  crime  and  is  leading  persistently  a 
dishonest  or  criminal  life.  A  charge  of  being  a  habitual  criminal  cannot  be 
inserted  in  an  indictment  without  the  consent  of  the  director  of  public  prose- 
cutions, and  unless  7  days'  notice  is  given  to  the  officer  of  the  court  and  the 
prisoner  (s.  10  (2)  (4)). 

(s)  A  habitual  drunkard  is  a  person  who,  not  being  amenable  to  any  juris- 
diction in  lunacy,  is,  by  reason  of  habitual  intemperate  drinking,  at  times 
dangerous  to  himself  or  to  others,  or  incapable  of  managing  himself  and  hia 
afiairs  (Inebriates  Act,  1879,  s.  3). 

(t)  B.  V.  Giddins,  1  C.  &  M.  684. 
-    («)  Ibid. 

S.C.L.  12 
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other  offence,  the  justice  must  issue  a  warrant  to  the  keeper  of 
the  prison  commanding  him  to  be  detained  until  removed  for 
trial  by  habeas  corpus  or  otherwise  (x). 

Any  court  of  record  before  which  an  indictment  is  found 
for  a  misdemeanour  may  also  issue  a  bench  warrant  (y)  for  the 
immediate  arrest  of  the  party  charged.  Also  any  judge  of  the 
K.  B.  D.  on  aflOidavit  or  certificate  that  an  indictment  has  been 
found,  or  information  filed  in  that  court  for  a  misdemeanour, 
may  issue  his  warrant  for  the  apprehension  of  the  person 
charged,  who  may  be  at  once  committed  to  prison  if  he  neglects 
or  refuses  to  provide  bail  (z).  If  all  summary  process  fails  to 
secure  the  presence  of  the  offender,  process  of  outlawry  may  be 
issued,  but  the  practice  of  proceeding  to  outlawry  is  extinct. 

Trial — The  first  step  is  the  arraignment,  which  consists  of 
three  parts :  (1)  calling  the  prisoner  to  the  bar  by  name ; 
(2)  reading  the  indictment  to  him  ;  (3)  asking  him  whether  he 
is  guilty  or  not. 

If  the  prisoner  stands  mute  or  will  not  answer  directly,  the 
Court  may  order  a  verdict  of  not  guilty  to  be  entered  for 
him  (a).  If  there  is  any  doubt  whether  he  is  standing  mute  of 
malice  or  by  the  visitation  of  God  (h)  a  jury,  which  may  consist 
of  any  twelve  persons  present,  must  be  empanelled  and  sworn 
to  try  this  issue.  If  the  jury  find  him  mute  by  the  visitation  of 
God  they  may  then  be  sworn  again  to  try  whether  he  is  capable 
of  pleading  to  and  taking  his  trial  upon  the  indictment  and  of 
understanding  and  following  the  proceedings,  and  if  they  find 
him  incapable  he  may  be  ordered  to  be  kept  in  custody  as  a 
criminal  lunatic  during  His  Majesty's  pleasure  (c).  But  the 
mere  fact  that  the  prisoner  is  found  to  be  mute  by  the  visitation 


(x)  Indictable  Offences  Act,  1848,  s.  8. 

(t/j  Cf.  Arch.  109. 

(«)  Bail  Bonds  Act,  1808,  s.  1. 

(a)  7  &  8  Geo.  IV,  c.  28,  s.  20.  At  common  law  a  person  charged  with 
felony,  who,  to  avoid  conviction  and  forfeiture,  refused  to  plead  was  liable  to 
the  peine  forte  et  dure,  i.e.  to  be  pressed  under  weights  until  he  pleaded  or 
died.  In  the  case  of  treason  and  misdemeanour  standing  mute  of  malice  was 
equivalent  to  a  confession. 

(b)  E.g.  where  he  is  deaf  or  deaf  and  dumb. 

(c)  Criminal  Lunatics  Act,  1800,  s.  2.    Cf.  txparte  Emery,  [1909]  2  K.  B.  81. 
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of  God  does  not  prevent  his  trial  if  he  is  sane  and  can  under- 
stand the  proceedings  and  make  a  proper  defence ;  in  such  a 
case  a  plea  of  not  guilty  is  entered  for  him  {d). 

If  the  prisoner  does  not  stand  mute  he  may  either  take  an 
objection  to  the  indictment  or  plead  to  it. 

An  objection  to  the  indictment  may  be  made. 

1.  By  motion  to  quash  the  indictment  on  the  ground  of  some 
invalidity  on  the  face  of  it  or  some  insufficiency  which  would 
render  erroneous  any  judgment  given  on  any  part  of  it, 
e.g.  (i)  that  there  is  an  improper  joinder  of  offences  or  of 
offenders ;  (ii)  that  some  material  allegation  is  omitted  as,  for 
instance,  in  an  indictment  for  obtaining  by  false  pretences  the 
words  "  with  intent  to  defraud  "  (e) ;  (iii)  that  the  indictment  is 
too  general  and  does  not  sufficiently  describe  the  nature  of  the 
offences,  as,  for  instance,  an  indictment  charging  "  corrupt 
practices"  without  specifying  which  corrupt  practices (/); 
(iv)  that  the  provisions  of  the  Vexatious  Indictments  Act,  1859, 
have  not  been  complied  with  (5');  (v)  that  it  discloses  no 
indictable  offence  Qi) ;  (vi)  that  the  Court  has  no  jurisdic- 
tion (i). 

Motion  to  quash  may  be  made  after  plea  pleaded  (h),  and 
has  been  allowed  even  after  the  case  for  the  prosecution  is 
closed  (J).  Where,  however,  it  is  made  on  the  ground  of  any 
formal  defect  in  the  indictment  it  must  be  made  before  the 
jury  are  sworn,  and  the  Court  may  then  amend  the  indictment 
and  proceed  with  the  trial  (wi).  The  application  "  is  one  the 
granting  of  which  is  within  certain  limits  in  the  discretion  of 
the  Court "  {n).  If  the  indictment  is  clearly  bad  it  is  the  duty 
of  the  Court  to  quash  it,  but  if  there  is  any  doubt  the  Court 


(d)  [1909]  2  K.  B.  84,  85. 

(e)  B.  V.  James,  12  Cox,  127.i 

(/)  B.  V.  Stroulger,  17  Q.  B,  D.  327.    Cf.  ante,  p.  146. 

(g)  B.  V.  Fuidge,  L.  &  C.  390. 

(h)  B.  V.  Hall,  [1891]  1  Q.  B.  747. 

(i)  B.  V.  Heane,  4  B.  &  S.  947. 

(&)  B.  V.  Heane,  4  B.  &  S.  947. 

(Z)  B.  V.  James,  12  Cox,  127. 

(m)  Criminal  Procediire  Act,  1851,  ss.  24,  25.     Cf.  ante,  p.  173. 

(n)  B.  V.  Janmon,  [1896]  2  Q.  B.  at  p.  428. 
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may,  and  in  serious  cases  will,  as  a  rule,  refuse  to  entertain  a 
motion  to  quash,  and  will  leave  the  defendant  to  test  the 
validity  of  the  indictment  at  a  later  stage  by  motion  in  arrest 
of  judgment  or  by  appeal  (o).  If  the  motion  is  successful  it  is 
no  bar  to  another  indictment  for  the  same  offence  (p). 

2.  By  demurrer. — A  demurrer  is  a  similar  objection  to  the 
sufficiency  in  law  of  the  indictment,  and  should,  as  a  rule,  be 
made  before  plea(2').  It  must  be  written  on  parchment  and 
filed,  and  the  Court  has  not,  as  in  the  case  of  a  motion  to  quash, 
any  discretion  to  refuse  to  entertain  it.  If  judgment  is  given 
for  the  defendant  he  is  entitled  to  be  discharged  unless  the  defect 
is  merely  formal.  The  disadvantage  of  a  demurrer,  which 
causes  it  to  be  rarely  used,  is  that  it  amounts  to  an  admission 
of  the  facts  alleged  in  the  indictment,  and  merely  raises  an 
issue  of  law  as  to  their  effect.  If,  therefore,  judgment  is  given 
against  the  defendant  it  is  final  unless  the  Court  permits  him 
to  plead  over — i.e.  to  plead  not  guilty — which  it  may  do  in 
misdemeanours,  but  not  in  felonies  (r).  Accordingly,  except 
when  the  defect  is  one  which  may  be  cured  by  verdict  it  is 
better  for  the  prisoner  to  plead  not  guilty,  and  if  convicted  on 
the  facts  to  move  in  arrest  of  judgment  (s). 

Pleas. — The  prisoner  may  either  (i)  Plead  guilty,  (ii)  Plead 
to  the  jurisdiction,  (iii)  Plead  in  abatement,  (iv)  Plead  specially 
in  bar,  (v)  Plead  the  general  issue,  i.e.  not  guilty. 

Pleas  to  the  jurisdiction  and  in  abatement — termed  dilatory 
pleas — are  rare :  the  latter  is  practically  obsolete  (t),  and  objec- 
tions on  the  ground  of  want  of  jurisdiction  are  better  taken 
by  motion  to  quash,   or  motion  in   arrest    of  judgment  or 

(o)  R.  V.  Lynch,  i[1903]  1  K.  B.  444.  The  prosecutor  may  also  move  to 
quash  an  indictment  if  a  new  bill  for  the  same  ofience  has  been  found  against 
the  defendant  (c/.  Arch.  123). 

(p)  See  JR.  V.  Bigby,  8  C.  &  P.  770. 

(q)  But  cf.  B.  V.  Purchase,  C.  &  M.  617.  In  case  of  formal  defects  any 
objection  must  be  made  before  the  jury  are  sworn  and  the  indictment  may 
then  be  amended  (cf.  p.  179,  note  (m)). 

(r)  B.  V.  Faderman,  1  Den.  669.  Cf.  Mulcahy  v.  B.,  L.  R.  8  H.  L.  328  n. 
Judgment  agsdnst  the  defendant  on  demurrer  can  now  be  the  subject  of  appeal 
under  the  Criminal  Appeal  Act,  1907. 

(a)  Post,  p.  189  (c/.  Arch.  172). 

{t)  Cf.  Arch.  170. 
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under  the  general  issue  («),  or  the  defendant  if  convicted  may 
appeal. 

Special  Pleas  are  also  rare  since  all  matters  of  justification 
and  excuse  may  be  given  in  evidence  under  the  general  issue. 
Only  the  following  need  be  mentioned  here  (x). 

1.  Autrefois  acquit  and  Autrefois  convict. — These  pleas  are 
grounded  on  the  common  law  maxim  "  that  a  man  shall  not  be 
brought  into  danger  ...  for  one  and  the  same  offence  more 
than  once  "  (y).  "  Where  a  criminal  charge  has  been  adjudi- 
cated upon  by  a  Court  having  jurisdiction  to  hear  and  deter- 
mine it,  that  adjudication  whether  it  takes  the  form  of  an 
acquittal  or  conviction  is  final  as  to  the  matter  so  adjudicated 
upon,  and  may  be  pleaded  in  bar  to  any  subsequent  prosecution 
for  the  same  offence  "  (2).  It  is  immaterial  whether  the  first 
conviction  or  acquittal  was  on  indictment,  or  on  summary  pro- 
ceedings, provided  that  it  was  before  a  court  of  competent 
jurisdiction  after  a  hearing  on  the  merits  (a). 

The  plea  of  autrefois  acquit  can  succeed  only  where  the 
accused  was  actually  in  danger  on  the  first  proceedings,  i.e.  where 
he  could  have  been  legally  convicted  on  any  evidence  that 
might  have  been  adduced  (b)  :  if  by  reason  of  any  defect  in  the 
indictment  or  process,  he  was  not  on  the  first  proceedings  law- 
fully liable  to  suffer  judgment  for  the  offence  then  charged,  he 
cannot  set  up  such  proceedings  as  a  bar  to  a  subsequent 
indictment  (c) ;  a  judgment  on  demurrer  is  therefore  no  bar  to 
a  subsequent  indictment  (d). 

The  test  is  whether  the  evidence  necessary  to  support  the 
second  indictment  would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first  (e).  An  acquittal  on  an  indictment 
for  murder  is  therefore  a  bar  to  a  subsequent  indictment  for 

(tt)  See  B.  V.  Jameson,  [1896]  2  Q.  B.  425.    Cf.  generally  Arch.  169. 
(x)  For  the  special  plea  ot  justification  on  a  charge  of  libel,  see  p.  124. 
{y)  2  Hawk.  c.  35,  s.  1. 
(z)  B.  V.  Miles,  24  Q.  B.  D.  at  p.  431. 

(a)  Wemyss  v.  Hopkins,  L.  R.  10  Q.  B.  375. 

(b)  B.  V.  Sheen,  2  C.  &  P.  635. 

(c)  B.  V.  Drury,  3  0.  &  K.  193. 

(d)  B.  V.  Bichmond,  1  C.  &  K,  240. 

(e)  Cf.  Arch.  p.  177. 
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manslaughter,  because  on  the  first  indictment  the  defendant 
could  have  been  convicted  of  manslaughter.  For  the  same 
reason  an  acquittal  for  larceny  bars  a  subsequent  indictment 
for  embezzlement  on  the  same  facts  and  vice  versa  (f),  and  a 
conviction  for  false  pretences  bars  an  indictment  for  larceny  (g). 
But  an  acquittal  of  a  man  as  principal  does  not  bar  a  sub- 
sequent indictment  against  him  as  an  accessory.  Both  pleas, 
however,  "  apply  only  where  there  has  been  a  former  judicial 
decision  on  the  same  accusation  in  substance,"  a  conviction  for 
assault  is  therefore  no  bar  to  an  indictment  for  manslaughter 
of  the  person  assaulted  Qi). 

In  misdemeanours  judgment  against  the  defendant  on  either 
of  these  pleas  is  final;  in  treasons  and  felonies  he  may  plead 
over. 

2.  Pardon. — A  pardon  may  be  pleaded  in  bar  to  the  indict- 
ment or  after  verdict  in  arrest  of  judgment,  or  after  judgment 
in  bar  of  execution.  But  it  must  be  pleaded  at  the  first  oppor- 
tunity, otherwise  the  defendant  is  deemed  to  have  waived  the 
benefit  of  it  (i). 

The  general  issue  is  pleaded  by  the  prisoner  at  the  bar  in 
the  words  "  not  guilty,"  by  which  every  person  not  having  the 
benefit  of  peerage  is  deemed  to  have  put  himself  upon  the 
country  {super  patriam),  for  trial.  This  plea  throws  on  the 
prosecutor  the  burden  of  proving  every  essential  ingredient  of 
the  offence  as  stated  in  the  indictment.  The  prisoner  in  answer 
may  prove  not  only  everything  which  rebuts  the  allegations  in 
the  indictment,  but  all  matters  of  justification  and  excuse,  and 
in  case  of  a  statutory  offence,  all  matters  which  bring  him 
within  any  proviso  contained  in  the  statute  creating  the 
offence  (k). 

The  Petty  Jury. — After  a  sufl&cient  number  of  prisoners  have 
pleaded  the  general  issue,  the  petty  jury  is  called  from  the  panel 

(/)  Larceny  Act,  1861,  s.  72. 

(g)  Ibid.,  8.  88.  JR.  v.  King,  [1897]  1  Q.  B.  214.  But  an  acquittal  for 
larceny  does  not  bar  a  subsequent  indictment  for  false  pretences.  B.  v« 
Henderson,  C.  &  M.  328.    See  also  post,  p.  187. 

(h)  B.  V.  Morris,  L.  R.  1  0.  0.  R.  90. 

(i)  Arch.  186. 

(k)  See  post,  Chap.  xi. 
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summoned  to  appear  (t).  The  prisoners  are  then  informed  of 
their  right  of  "  challenge,"  and  told  that  if  they  desire  to  do  so, 
they  must  challenge  the  jurors  "  as  they  come  to  the  book  to  be 
sworn  and  before  they  are  sworn." 

Challenges,  which  are  very  rare,  may  be  (1)  peremptory,  i.e. 
without  assigning  any  reason,  (2)  for  cause. 

(1)  In  treason,  except  where  the  offence  charged  is  compassing 
the  King's  death  and  the  overt  act  is  his  assassination  or  an 
attempt  against  his  life  or  person,  the  defence  is  allowed  35 
peremptory  challenges.  In  the  excepted  cases  of  treason  and 
in  felonies  20  are  allowed.  In  misdemeanours  there  is  no  right 
of  peremptory  challenge.  The  prosecution  has  no  right  of 
peremptory  challenge,  but  may  ask  that  a  juror  or  jurors  should 
"  stand  by,"  and,  unless  a  sufficient  jury  cannot  be  made  up 
without  them,  is  not  required  to  show  any  cause  (m). 

(2)  Challenges  for  cause  may  be  made  either  by  the 
prosecution  or  the  defence  in  treason,  felony,  and  misdemeanour. 
They  may  be  (i)  to  the  array,  i.e.  to  the  whole  body  of  jurors,  on 
the  ground  of  the  partiality  of  the  sheriff,  or  (ii)  to  the  polls,  i.e. 
to  individual  jurors  on  the  ground  of  some  disqualification 
or  partiality.  Challenges  to  the  polls  for  cause  may  be  made 
by  the  defence  in  treason  and  felony  after  the  peremptory 
challenges  are  exhausted  (n). 

The  petty  jury  are  then  sworn.  In  felonies  each  juror  is 
sworn  separately,  as  follows:  "  You  shall  well  and  truly  try 
and  tru£  deliverance  make  hetween  our  sovereign  lo'i  d  the  King 
and  the  prisoner  at  the  bar  whom  you  shall  have  in  charge,  and  a 
true  verdict  give  according  to  the  evidence.  So  help  you  God." 
In  misdemeanours  four  jurors  usually  hold  the  same  book,  and 
all  are  sworn  together  as  follows :  "  You  shall  well  and  truly  try  the 
issue  joined  between  our  sovereign  lord  the  King  and  the  defendant, 
and  a  true  verdict,"  etc. 


{I)  See  Arch.  pp.  200-205.  In  misdemeanours,  -where  the  proceedings  are 
in  the  K.  B.  D.,  either  the  prosecutor  or  the  defendant  may  by  payment  of  the 
necessary  fees  obt&in  a.  special  jury ;  in  treason  and  felony  the  Court  has  no 
power  to  order  a  special  jury  {ibid.  pp.  205-207). 

(m)  Cf.  Arch.  208. 

(n)  For  fuller  details  see  Arch.  210-217. 
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In  case  of  felony  the  prisoner  is  also  called  to  the  bar  and 
given  in  charge  to  the  jury  by  the  following  words :  "  Gentle- 
vien  of  the  jury,  the  prisoner  stands  indicted  by  the  name  of  J.  S. 
for  that  he,  etc.  Upon  this  indictment  he  has  been  arraigned,  and 
upon  his  arraignment  he  has  pleaded  that  he  is  not  guilty  :  your 
charge  therefore  is  to  enquire  whether  he  be  guilty  or  not  guilty, 
and  to  hearken  to  the  evidence."  In  misdemeanours  this  is  not 
necessary.  After  the  jury  are  sworn  they  may  not  leave  the 
box  without  the  consent  of  the  Court.  At  common  law  they 
could  not,  except  in  case  of  misdemeanours,  separate  and  depart 
from  the  custody  of  the  Court  even  during  an  adjournment. 
Kow,  however,  they  may  in  all  cases  except  treason,  felony, 
or  murder,  be  permitted  to  separate  at  any  time  before  they 
begin  to  consider  their  verdict  (o). 

Representation. — The  prosecutor  has  no  right  to  personally 
address  the  jury  or  state  the  case  for  the  prosecution,  but  must 
be  represented  by  counsel  (p).  The  prisoner  is  now  in  all  cases 
entitled  (q)  to  be  defended  by  counsel,  and  under  the  Poor 
Prisoners  Defence  Act,  1903,  if,  having  regard  to  the  nature  of 
the  defence  set  up  by  any  poor  prisoner  before  the  committing 
justices  (r),  it  appears  desirable  that  he  should  have  legal  aid, 
and  his  means  are  insufficient  for  him  to  obtain  such  aid,  either 
the  committing  justices,  or  the  judge  of  a  court  of  assize, 
or  chairman  or  recorder  of  quarter  sessions,  may  certify  that 
he  ought  to  have  legal  aid,  and  assign  him  a  solicitor  and 
counsel. 

The  order  of  proceedings,  where  any  evidence  other  than 

(o)  Juries  Detention  Act,  1897,  s.  1. 

{p)  Or,  at  quarter  sessions  where  less  than  four  counsel  lattend,  by  a 
solicitor. 

{q)  In  misdemeanours  the  accused  was  always  entitled  to  be  defended  by 
counsel.  In  treason  and  misprision  of  treason  this  right  was  given  by  the 
Treason  Act,  1695,  s.  1,  and  in  felony  by  the  Trials  for  Felony  Act,  1836,  s.  1 ; 
before  1836,  however,  a  prisoner  might  in  cases  of  felony  have  counsel  to 
examine  witnesses  and  argue  points  of  law. 

(r)  The  Act  was  not  intended  to  give  a  prisoner  legal  assistance  to  find  out 
whether  he  had  a  defence,  but  to  enable  him  to  maintain  a  defence  actually 
disclosed  before  the  committor y  justices.  A  prisoner  therefore  who  "  reserves 
his  defence  "  when  before  the  committing  justices  will  not  as  a  rule  be  granted 
legal  aid  by  the  court  of  trial  (Arch.  196,197).  In  accordance  with  rules  made 
nader  the  Acts  lists  are  kept  of  solicitors  and  counsel  willing  to  act  (Arch.  198). 
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that  of  the  prisoner  himself  is   adduced  for   the  defence,  is 
as  follows  (s)  : — 

1.  Counsel  for  the  prosecution  opens  the  case,  stating  the 

facts  of  which  it  is  composed. 

2.  The  witnesses  for  the  prosecution  are  examined  by  counsel 

for  the  prosecution,  cross-examined  by  the  prisoner  or 
counsel  for  the  defence,  and  if  necessary  re-examined 
by  counsel  for  the  prosecution. 

3.  The  prisoner  or  his  counsel,  if  he  thinks  fit,  opens  his 

case. 

4.  The  prisoner,  if  he  desires  to  do  so,  gives  evidence. 

5.  The  witnesses   for    the   defence    are    examined,    cross- 

examined,  and  re-examined  {t). 

6.  Counsel  for  the  defence  sums  up  the  evidence  for  the 

defence. 

7.  Counsel  for  the  prosecution  replies.     Where,  however, 

the  evidence  for  the  defence  is  merely  as  to  character 

the  right  of  reply  is  never  exercised. 
If,  however,  no  witness  or  no  other  witness  than  the  defen- 
dant himself  is  called  for  the  defence,  and  no  document  is  put 
in  evidence  for  the  defence,  counsel  for  the  prosecution  has  no 
right  of  reply  (u),  but,  if  the  prisoner  is  defended  hy  counsel,  may 
sum  up  (x)  the  evidence  :  in  so  doing  he  may  comment  on  the 
evidence  of  the  prisoner  (y),  who  if  he  desires  to  give  evidence 
must  in  this  case  do  so  immediately  after  the  close  of  the 
evidence  for  the  prosecution  (z) ;  but  he  may  not  comment  on 
the  failure  of  the  prisoner  or  the  wife  or  husband  of  the 
prisoner  to  give  evidence  (a).     After  this  the  prisoner  or  his 

(s)  The  details  of  the  proceedings  are  dealt  with  in  chapter  xi. 

(t)  Rebutting  evidence  may  in  some  cases  be  adduced  by  the  prosecution 
at  this  stage,  post,  p.  233. 

(m)  But  the  Attorney-General  or  Solicitor-General,  if  present  in  person,  has 
always  the  right  to  reply. 

(x)  Criminal  Procedure  Act,  1865,  s.  2.  The  right  to  sum  up  should  be 
exercised  only  in  exceptional  cases  where  it  is  necessary  to  set  right  something 
which  has  come  out  in  the  course  of  the  case  and  req^uires  explanation  {B,  v. 
Berens,  4  P.  &  F.  842). 

(y)  B.  V.  Gardner,  [1899]  1  Q.  B.  150. 

(z)  Criminal  Evidence  Act,  1898,  s.  2. 

(a)  Ibid,,  s.  1  (6).  This  Act  does  not  afiect  the  right  ol  the  prisoner  to  make 
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counsel  has  the  right  to  address  the  jury  and  thus  gets  the  last 
speech  (J). 

Where  several  prisoners  are  jointly  indicted,  the  above 
rules  must  in  general  be  applied  as  if  the  trials  were  separate. 
Thus,  if  prisoner  A  calls  witnesses  and  prisoner  B  does  not, 
the  prosecution  has  the  right  to  reply  upon  the  evidence  given 
for  A,  but  counsel  for  B  has  the  right  to  address  the  jury 
last  (c). 

Summing  up. — The  judge  then  sums  up  the  evidence 
explaining  to  the  jury  the  charge  against  the  prisoner,  direct- 
ing them  as  to  the  law  applicable,  and  calling  their  atten- 
tion to  the  chief  points  of  the  evidence.  He  may  also  in 
his  discretion  comment  upon  the  failure  of  the  prisoner  to 
give  evidence  (d).  After  the  summing  up  the  jury  consider 
their  verdict :  for  this  purpose  they  may,  if  they  desire, 
retire  from  the  court  under  the  charge  of  an  officer  of  the 
court. 

Verdict. — The  verdict,  which  must  be  that  of  the  whole 
jury,  is  delivered  in  open  court  by  the  foreman,  and  may  be 
either — 

(i)  General,  i.e.  guilty  or  not  guilty  on  the  whole  charge. 

(ii)  Partial,  e.g.  a  conviction  on  one  or  more  counts,  or  of  a 
lesser  offence  than  that  charged. 

(iii)  Special  where  the  jury  find  the  facts  and  leave  to  the 
Court  the  question  as  to  their  legal  effect. 

When  several  persons  are  joined  in  one  indictment  the  jury 
may  convict  some  and  acquit  others  (e).  In  some  cases,  how- 
ever, the  acquittal  of  one  may  render  the  conviction  of  the 
other  or  others  impossible;  in  conspiracy,  for  example,  at 
least  two  of  the  prisoners  must  be  convicted,  and  in  riot  at 

an  unsworn  statement  instead  of  giving  evidence,  but  where  he  is  defended  by 
counsel  such  a  statement  must  be  made  before  counsel  for  the  prosecution 
sums  up,  and  before  his  own  counsel  addresses  the  court  (R.  v.  Sherriff,  20 
Cox,  834). 

(6)  Criminal  Procedure  Act,  1865,  s.  2. 

(c)  B.  V.  Bums,  16  Cox,  195 ;  cf,  B.  v.  TrevelU,  15  Cox,  289. 

(d)  B.  V.  Bhodes,  [1899]  1  Q.  B.  77. 

(e)  Under  s.  94  of  the  Larceny  Act,  1861,  the  jury  may  do  this  even  when 
the  prisoners  are  jointly  charged  with  receiving. 
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least  three  unless  those  convicted  are  charged  with  having 
been  engaged  in  the  conspiracy  or  riot  with  some  other  person 
or  persons  not  tried  upon  that  indictment  (/). 

Verdict  of  an  offence  less  than  that  charged. — At  common 
law  a  person  cannot  be  convicted  of  an  offence  of  a  different 
character  from  that  charged.  He  cannot,  therefore,  except  by 
express  statutory  enactment  be  convicted  of  felony  on  an  indict- 
ment for  misdemeanour  or  vim  versa  (g).  A  person  could,  how- 
ever, at  common  law  if  charged  with  a  felony  or  misdemeanour 
be  convicted  of  a  less  aggravated  felony  or  misdemeanour  of 
the  same  character.  Thus,  on  an  indictment  for  murder  a 
prisoner  may  be  convicted  of  manslaughter,  on  an  indictment 
for  burglary  or  robbery  he  may  be  convicted  of  simple 
larceny. 

So,  also,  "  it  is  not  necessary  that  the  circumstances  of 
aggravation  stated  in  the  indictment  should  be  proved,  and  if 
not  proved  the  prisoner  may  be  found  guilty  of  the  offence 
without  the  circumstances  of  aggravation "  (h).  Thus,  on  an 
indictment  for  any  statutory  misdemeanour  which  includes  a 
common  assault,  e.g.  unlawfully  and  maliciously  wounding, 
the  prisoner  may  be  found  guilty  of  a  common  assault  (i). 
But  this  cannot  be  done  if  the  aggravated  offence  has  by 
statute  been  made  of  a  different  character  from  the  common 
law  offence ;  on  an  indictment  therefore  for  assault  with  intent 
to  rob,  which  is  a  statutory  felony  {k),  the  prisoner  cannot  be 
convicted  of  a  common  assault  (Z). 

The  following  are  the  chief  statutory  provisions  on  this 
point — 

(i)  On  an  indictment  for  misdemeanour  the  defendant  is 
not  entitled  to  be  acquitted  because  the  facts  proved 
amount  in  law  to  a  felony  (m). 

(/)  2  Hawk.  c.  47,  s.  8. 
{g)  B.  V.  Thomas,  L.  E.  2  0.  0.  R.  141. 
{h)  B.  V.  Taylor,  L.  R.  1  C.  C.  R.  at  p.  195. 
(i)  Ibid. 

(k)  Offences  against  the  Person  Act,  1861,  8.  42. 
(t)  B.  V.  Woodhall,  12  Cox,  240. 

(to)  Criminal  Procedure  Act,  1851,  s.  12.    And  he  cannot  afterwards  be 
prosecuted  for  felony  upon  the  same  facts. 
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(ii)  Ou  an  indictment  for  larceny  the  prisoner  may  be 
convicted  of  embezzlement  and  vice  versd  (n). 

(iii)  On  an  indictment  for  false  pretences  the  prisoner  may 
be  convicted  though  the  facts  proved  amount  to 
larceny  (o).  But  on  an  indictment  for  larceny  he 
cannot  be  convicted  of  false  pretences  (  p). 

(iv)  On  an  indictment  for  any  felony — except  murder  or 
manslaughter — where  the  indictment  charges  the 
prisoner  with  cutting,  stabbing,  or  wounding,  he 
may  be  acquitted  of  the  felony  and  found  guilty  of 
unlawful  wounding  (q). 

(v)  On  an  indictment  for  child  murder  the  prisoner  may  be 
convicted  of  concealment  of  birth  (r). 

(vi)  On  an  indictment  for  manslaughter  of  a  person  under 
sixteen  by  a  person  over  sixteen  who  had  the  charge 
of  it  the  jury  may  acquit  of  manslaughter  and  convict 
of  cruelty  (s). 

(vii)  On  a  trial  for  rape  or  any  felony  under  a.  4  of  the 
Criminal  Law  Amendment  Act,  1885,  the  jury  may 
convict  of  any  of  the  oflfences  under  as.  3,  4,  and  5  or 
of  an  indecent  assault  (t). 

(viii)  On  an  indictment  for  any  offence  the  jury  may  convict 
of  an  attempt  (u). 

Special  verdict  of  Insanity. — If  it  appears  to  the  jury  that  a 
prisoner  is  guilty  but  insane  they  must  return  a  special  verdict 
to  that  effect  and  the  Court  must  then  order  the  prisoner  to  be 
detained  as  a  criminal  lunatic  during  His  Majesty's  pleasure  (x). 

If  a  previouB  conviction  (2/)  has  been  alleged  in  the  indict- 
ment the  prisoner,  if  found  guilty,  is  asked  if  he  admits  it,  and 


(n)  Larceny  Act,  1861,  s.  72. 

(0)  Ibid.,  8.  88. 

Ip)  B.  v.  Henderson,  C.  &  M.  328. 

(g)  Prevention  of  OSences  Act,  1851,  s.  5. 

(r)  OSences  against  the  Person  Act,  1861,  s.  60. 

(a)  ChUdren  Act,  1908,  s.  12  (4). 

(t)  Criminal  Law  Amendment  Act,  1885,  a.  9. 

{u)  Criminal  Procedure  Act,  1851,  a.  9. 

(x)  Trial  of  Lvmatics  Act,  1883,  8.  2. 

{y)  Ante,  p.  175. 
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if  he  denies  it  the  jury  are   charged  to   enquire   into    the 
allegation. 

Proceedings  between  verdict  and  judgment.  The  allocutus. — 
If  the  defendant  is  found  guilty  of  or  has  pleaded  guilty  to 
treason  or  felony  he  must,  before  judgment,  be  "  called  upon  " 
to  say  if  he  has  any  reason  why  the  Court  should  not  proceed 
to  judgment  against  him.  In  misdemeanours  this  is  not 
necessary. 

Motion  in  arrest  of  judgment. — After  conviction  and  before 
judgment  the  defendant  may  move  the  Court  in  arrest  of 
judgment.  Such  a  motion  can  be  grounded  only  on  some 
objection  arising  on  the  face  of  the  record  which  is  not  merely 
formal  {z),  and  which  has  not  been  amended  during  the  trial  or 
cured  by  verdict.  A  verdict  cannot  cure  the  omission  of  an 
allegation,  but  it  may  cure  an  imperfect  allegation,  which  might 
have  been  held  bad  on  demurrer.  Thus,  where  a  defendant  was 
charged  with  "  corrupt  practices "  without  specifying  what 
corrupt  practices  he  had  committed,  the  imperfect  allegation 
was  cured  by  a  verdict  that  he  was  guilty  of  bribery,  i.e.  one 
species  of  corrupt  practices  (a). 

If  the  motion  is  successful  the  prisoner  is  discharged,  but 
may  be  indicted  again  on  the  same  facts. 

[z)  Cf.  ante,  p.  173. 

(a)  B.  V.  Stroulger,  17  Q.  B.  D.  327.  Cf.  ante,  p.  179 ;  and  cf.  B.  v.  Gold- 
smith,  L.  R.  2  C.  C.  R.  at  p.  79 :  "  If  the  issue  joined  be  such  as  necessarily 
required  on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by  the  verdict  by  the  common  law." 


CHAPTER  X 

APPEAL 

The  Criminal  Appeal  Act,  1907,  introduced  an  entirely  new 
system  of  law  and  procedure  in  relation  to  appeals  from 
convictions  upon  indictment  or  information.  Before  this  Act 
no  appeal  upon  any  matter  of  fact  was  possible  in  criminal 
cases,  and  even  upon  matters  of  law  the  right  of  appeal  was 
very  much  restricted. 

The  chief  provisions  of  the  Criminal  Appeal  Act,  1907,  as 
amended  by  the  Criminal  Appeal  Amendment  Act,  1908,  are 
as  follows : — 

The  Court  consists  of  the  Lord  Chief  Justice  and  all  the 
judges  of  the  King's  Bench  Division.  To  constitute  a  Court  for 
the  purpose  of  any  proceedings  under  the  Act  there  must  be  an 
uneven  number  of  judges  and  not  less  than  three  judges  (a). 
One  judge  of  the  Court  may,  however,  subject  to  a  right  of 
appeal  to  the  full  Court  by  an  appellant,ideal  with  applications : 
(i)  for  leave  to  appeal ;  (ii)  to  extend  the  time  within  which 
notice  of  appeal  or  of  an  application  for  leave  to  appeal  may  be 
given ;  (iii)  to  assign  legal  aid  to  an  appellant ;  (iv)  to  allow  the 
appellant  to  be  present  at  any  proceedings  at  which  he  is  not 
entitled  to  be  present  without  leave ;  (v)  to  admit  an  appellant 
to  bail  (6). 

The  decision  of  the  Court  is  according  to  the  opinion  of 
the  majority,  and,  unless  the  Court  otherwise  directs,  only  one 
judgment  is  pronounced  (c).  The  decision  of  the  Court  is  final 
unless  the  director  of  public  prosecutions,  or  the  prosecutor  or 

(a)   1907,  B.  1  (1) ;  1908,  s.  1. 

(6)  1907,  B.  17. 

(c)  1907,  B.  1  (4),  (6). 
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defendant  obtains  the  certificate  of  the  Attorney-General  that 
it  involves  a  point  of  law  of  exceptional  public  importance  and 
that  a  further  appeal  is  desirable  in  the  public  interest ;  in  this 
case  alone  there  is  an  appeal  to  the  House  of  Lords  (d). 

A  prosecutor  has  no  right  of  appeal  to  the  Court  of  Criminal 
Appeal.  A  defendant  has  the  right  of  appeal  if  convicted  on 
indictment,  information,  or  inquisition,  or  sentenced  at  quarter 
sessions  as  an  incorrigible  rogue  {e).  The  Act  does  not  apply 
to  (i)  conviction  of  a  peer  or  peeress  for  treason  or  felony ; 
(ii)  convictions  on  indictments  at  common  law  for  non-repair 
or  obstruction  of  any  highway,  public  bridge,  or  navigable 
river  (/) ;  (iii)  a  verdict  that  the  appellant  was  insane  and 
unfit  to  plead  {g).  < 

A  convicted  person — 

(1)  may,  without  any  leave,  appeal  against  his  conviction 

on  any  ground  involving  only  a  question  of  law. 

(2)  may,  if  the  judge  who  tried  him  certifies  that  it  is  a  fit 

case  for  appeal,  or  by  the  leave  of  the  Court  of  Criminal 
Appeal,  appeal  against  his  conviction  on  any  ground 
involving  a  question  of  fact  alone  or  of  mixed  law 
and  facts,  or  any  other  ground  which  appears  to  the 
Court  to  be  a  sufficient  ground  of  appeal. 

(3)  may  with  the  leave  of  the  Court  of  Criminal  Appeal 

appeal  against  his  sentence  unless  it  is  one  fixed  by 

law,  as  in  the  case  of  murder  (A).     A  person  sentenced 

to  preventive  detention  may,  however,  appeal  against 

his  sentence  without  leave  {i). 

The  Court  may  allow  the  appeal  if  they  think  that  the 

verdict  should  be  set  aside  on  the  ground  that  it  is  unreasonable, 

or  cannot  be  supported  having  regard  to  the  evidence,  or  that 

the  judgment  should  be  set  aside  on  the  ground  of  a  wrong 

(d)  1907,  s.  1  (6). 

(e)  1907,  s.  3 ;  s.  20  (2).  Cf.  <mte,  p.  150.  In  the  last  case  appeal  lies 
only  against  the  sentence  {R.  v.  Johnson,  [1909]  1  K.  B.  439). 

(/)  1907,  s.  20  (2),  (3).  In  the  lasttolass  of  cases  the  same  right  of  appeal  is 
given  as  in  civil  cases. 

(g)  B.  V.  Larkins,  [1911]  W.  N.  118. 

(h)  1907,  s.  8.    On  appeal  against  a  sentence  it  may  be  increased, 

{%)  Prevention  of  Crime  Act,  1908,  s.  11.  ^ 
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decision  in  point  of  law,  or  that  on  any  other  ground  there  was 
a  miscarriage  of  justice.  In  any  other  case  they  must  dismiss 
the  appeal ;  further,  even  though  the  point  raised  in  the  appeal 
might  be  decided  in  favour  of  the  appellant,  the  appeal  may  be 
dismissed  if  there  has  been  no  substantial  miscarriage  of  justice. 

If  the  appeal  is  allowed  the  conviction  is  quashed,  and  a 
judgment  and  verdict  of  acquittal  is  entered.  There  is  no  power 
to  grant  a  new  trial  (k). 

In  case  of  an  appeal  against  the  sentence  the  Court  may 
substitute  any  other  sentence  warranted  in  law,  whether  more  or 
less  than  the  original  sentence  (/).  A  sentence  cannot,  however, 
be  increased  in  consideration  of  any  fresh  evidence  not  given  at 
the  trial  (m). 

If  an  appellant,  though  improperly  convicted  on  one  count 
of  an  indictment,  was  properly  convicted  on  another  count,  the 
Court  may  either  affirm  the  sentence  or  pass  any  other  sentence 
warranted  by  law  (n). 

If  an  appellant  has  been  convicted  of  one  offence  and  the 
jury  could,  on  the  indictment,  have  found  him  guilty  of  some 
other  offence,  and  on  the  finding  of  the  jury  it  appears  to  the 
Court  that  the  jury  must  have  been  satisfied  of  facts  which 
proved  him  guUty  of  that  other  offence,  the  Court  may  sub- 
stitute a  verdict  of  guilty  for,  and  pass  sentence  for,  that  other 
offence,  but  may  not  in  such  a  case  increase  the  sentence  (o). 

If  the  jury  have  found  a  special  verdict  (p),  and  the  Court 
considers  that  the  judge  who  tried  the  case  came  to  a  wrong 
conclusion  as  to  the  effect  of  that  verdict  it  may,  instead  of 
allowing  the  appeal,  order  the  correct  conclusion  to  be  recorded, 
and  substitute  any  proper  sentence  (q). 

If  it  appears  to  the  Court  that  the  appellant  was  guilty  but 

(k)  1907,  8.  i  (1),  (2). 

{I)  1907,  8.  4  (3).  Sentence  includes  any  order  with  reference  to  the  person 
convicted  or  his  wife  or  children  and  any  recommendation  for  an  expulsion 
order  under  the  Aliens  Act,  1905  (s.  21). 

(m)  1907,  s.  9. 

(n)  1906,  B.  6  (1). 

(o)  1907,  s.  5  (2). 

Ip)  Ante,  p.  186. 

(S)  1907,  s.  5  (S). 
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insane  at  the  time  of  doing  the  act,  so  as  not  to  be  responsible, 
it  may  quash  the  sentence  and  order  him  to  be  kept  in  custody 
as  a  criminal  lunatic  (r). 

The  Court  may  vary  or  annul  any  order  for  the  restitution 
of  property,  although  the  conviction  is  not  quashed  (s). 

Procedure. — Notice  of  appeal,  or  of  application  for  leave  to 
appeal  must  be  given  within  ten  days  after  conviction,  but 
except  in  case  of  sentence  of  death,  this  time  may  be  extended 
by  the  Court.  In  accordance  with  powers  given  by  the  Act, 
Eules  of  Court  have  been  made  prescribing  the  form  and  con- 
tents of  these  notices.  No  sentence  of  death  or  corporal  punish- 
ment may  be  executed  before  the  expiration  of  the  time  within 
which  notice  may  be  given  or,  in  case  of  an  appeal  or  applica- 
tion for  leave  to  appeal  before  the  appeal  is  determined  or  the 
application  finally  refused  (t). 

The  rules  also  provide  for  the  suspension,  pending  appeal 
or  the  time  limited  for  appeal,  of  the  ordinary  consequences  of 
the  conviction,  such  as  any  disqualification  and  of  any  conse- 
quential orders  made,  as  e.g.  orders  for  payment  of  costs  or 
affecting  any  property  (u). 

The  Court  or  a  judge  thereof  may  admit  an  appellant  to 
bail.  The  time  during  which  he  is  on  bail  and  unless  the 
Court  otherwise  directs,  the  time  during  which  he  is  in  custody 
as  an  appellant  does  not  count  as  part  of  the  term  of  his 
sentence  (x). 

It  is  the  duty  of  the  Eegistrar  of  the  Court  to  lay  before  the 
Court  all  documents  relating  to  the  proceedings.  If  a  notice  of 
appeal  on  a  question  of  law  does  not  show  any  substantial 
ground  of  appeal,  the  Registrar  may  refer  the  appeal  to  the 
Court  for  summary  determination,  and  the  Court  may,  if  it  con- 
siders the  appeal  frivolous,  dismiss  it  summarily  without  calling 

(r)  1907,  s.  5  (4), 

(s)  1907,  s.  6.  Such  orders  and  also  the  effect  of  b.  24  (1)  of  the  Sale  of 
Goods  Act,  1893,  remain  in  suspense  until  the  end  of  ten  days  after  conviction 
or  if  notice  of  appeal  or  leave  to  appeal  is  given  within  ten  days  until  the 
determination  of  the  appeal  (ibid.). 

(t)  S.  7. 

(u)  Bules  9-13 ;  see  Arch.  317-319. 

(a;)  1907,  6.  14  (1)  (2)  (3), 

E.C.L.  13 
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on  any  persons  to  attend  the  hearing  (y).  Shorthand  notes 
must  be  taken  at  the  trial  of  every  person  who,  if  convicted, 
would  be  entitled  to  appeal,  and,  if  the  Registrar  so  directs,  a 
transcript  must  be  made  for  the  use  of  the  Court,  and  on  pay- 
ment also  furnished  to  any  party  interested  (2).  The  judge  or 
chairman  of  the  Court  below  must  also  furnish  to  the  Kegistrar 
his  notes  of  the  trial  and  a  report  of  his  opinion  upon  the 
case  (a). 

The  appellant  is  entitled  without  any  special  leave  to  be 
present  at  the  hearing  of  the  appeal,  except  when  it  is  on  a 
matter  of  law  alone.  In  that  case,  and  on  the  hearing  of  an 
application  for  leave  to  appeal  or  of  any  preliminary  proceed- 
ings, he  is  not  entitled  to  be  present  unless  any  Rules  give  him 
such  right  or  the  Court  gives  him  leave.  He  need  not  be 
present,  even  when  sentence  is  passed,  and  may  present  his 
case  by  writing  instead  of  oral  argument  (6). 

The  Court  may,  on  the  application  of  the  appellant  or  on  the 
report  of  the  Registrar,  assign  to  an  appellant  a  solicitor  and 
counsel  or  counsel,  if  it  is  desirable  in  the  interests  of  justice 
that  he  should  have  legal  aid  and  he  has  not  sufficient  means  to 
obtain  it  (c). 

The  Director  of  Public  Prosecutions  must  appear  for  the 
Crown  unless  the  defence  of  the  appeal  is  undertaken  by 
the  solicitor  of  a  Government  department  or  of  a  private 
prosecutor  (d). 

The  Court  may  (i)  order  the  production  of  any  document 
or  thing  necessary  for  the  determination  of  the  case,  (ii)  order 
any  witnesses  who  would  have  been  compellable  witnesses  at 
the  trial  to  attend  and  be  examined  before  the  Court,  or  any 
person  appointed  by  the  Court,  and  in  the  latter  case  may 
receive  their  depositions  as  evidence,  (iii)  receive  the  evidence  of 

(y)  1907,  8.  15  (1)  (2). 
(a)  1907,  B.  16. 

(a)  1907,  B.  8.  Rules  14-16.  This  report  is  furnished  to  the  Court  and 
may  not,  except  by  leave  of  the  Ck>urt  or  a  judge,  be  furnished  to  any  other 
person. 

(b)  1907,  88.  7, 11.    Rules  17-25. 

(c)  1907,  SB.  10,  15  (5). 

(d)  1907,  8.  12. 
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any  witness  (including  the  appellant)  who  is  a  competent  but 
not  compellable  witness,  and,  on  the  application  of  the  appellant, 
of  his  or  her  husband  or  wife,  in  cases  where  such  evidence 
could  not  have  been  given  at  the  trial  except  on  such  applica- 
tion, (iv)  refer  to  a  special  commission  any  question  involving 
prolonged  examination  of  documents  or  accounts,  or  any  scien- 
tific or  local  investigation,  (v)  appoint  any  person  with  special 
expert  knowledge  to  act  as  assessor  to  the  Court  (e). 

No  costs  are  allowed  on  either  side,  but  the  expenses  of  any 
solicitor  or  counsel  assigned  to  the  appellant  or  of  any  witnesses 
or  of  any  of  the  proceedings  referred  to  in  the  last  paragraph, 
are  defrayed  in  the  same  manner  as  in  a  prosecution  for 
felony  (/). 

Nothing  in  the  Act  affects  the  Eoyal  prerogative  of  mercy, 
but  the  Secretary  of  State  in  case  of  any  petition  against  convic- 
tion or  sentence  (except  sentence  of  death)  may  either 

(i)  refer  the  whole  case  to  the  Court  where  it  will  be  deter- 
mined as  on  an  appeal  by  the  person  convicted. 

(ii)  refer  any  point  to  the  Court  for  their  opinion  thereon  {g). 

Before  the  Criminal  Appeal  Act,  1907,  a  Court  might,  under 
the  provisions  of  the  Crown  Cases  Act,  1848  Qi),  reserve  any 
question  of  law  for  the  consideration  of  the  Court  for  Crown 
Cases  Eeserved.  This  Court  no  longer  exists,  but  power  to 
reserve  a  question  of  law  for  the  Court  of  Criminal  Appeal  exists 
and  may  be  exercised.  Moreover,  when  a  person  appeals  on  a 
question  of  law  alone,  the  Court  of  Criminal  Appeal  may  direct 
that  this  procedure  is  to  be  adopted,  and  require  a  case  to  be 
stated  by  the  Court  below  as  if  a  question  of  law  had  been 
reserved  {i). 

Reprieve. — A  reprieve  is  the  withdrawal  of  a  sentence  for 
an  interval  of  time  whereby  its  execution  is  suspended.  It 
may  be  granted  at  the  discretion  of  either  the  Crown  or  the 
Court  of  Trial.  In  two  cases  a  reprieve  must  be  granted  by  the 
Court,  (i)  when  a  woman  sentenced  to  death  is  ascertained  to  be 
pregnant,  (ii)  when  a  person  becomes  insane  after  judgment  (A;). 

(e)  1907,  6.  9.  (/)  1907,  s.  13. 

(g)   1907,  B.  19.  (h)  Cf.  Arch.  847. 

(i)  1907,  B.  20.  Eule  26.  (&)  Aroh.  242. 
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Pardon. — The  right  to  pardon  is  a  prerogative  of  the  Crown 
alone,  and  is  exercised  on  the  recommendation  of  the  Home 
Secretary.  It  can  be  granted  either  before  (l)  or  after  trial  and 
conviction.     It  cannot  be  granted  for — 

(i)  the  offence  of  committing  a  man  to  prison  out  of  the 
realm. 

(ii)  a  common  nuisance  which  has  not  been  abated. 

A  pardon  may  be  granted  conditionally  on  the  offender  sub- 
mitting to  some  lesser  punishment.  The  grant  of  a  free  pardon 
or  the  performance  of  the  condition  in  case  of  a  conditional 
pardon  absolves  from  all  punishment,  forfeiture  or  disq[ualifica- 
tion. 

(I)  But  cf.  p.  182. 


CHAPTER  XI 

PUNISHMENTS  AND  ORDERS  CONSEQUENT  UPON  CONVICTION 

[Except  where  otherwise  stated  the  punishment  indicated  in 
dealing  with  any  particular  offence  is  in  each  case  the  maadmum.] 
Sentence.  Punishments. — 1.  Death.  Sentence  of  death  cannot 
be  pronounced  or  recorded  against  a  person  under  16  (a).  In 
case  of  other  persons  it  is  possible  only  on  conviction  for 
four  offences — treason  (h),  murder  (c),  offences  against  s.  2  of  the 
Piracy  Act,  1837  {d),  offences  against  the  Dockyards  Protection 
Act,  1772  (e).    For  treason  and  murder  it  must  be  pronounced, 

2.  Penal  Servitude. — By  the  Penal  Servitude  Acts,  1853 
and  1857,  penal  servitude  was  substituted  for  transportation. 
It  can  be  imposed  only  where  specially  allowed  by  statute,  and 
never  upon  persons  under  sixteen  (/).  The  minimum  is  three 
years,  the  maximum  is  five  years,  except  where  otherwise  pro- 
vided by  statute  {g). 

3.  Imprisonment  without  hard  labour  may  be  awarded  for — 
(i)  Any  common  law  misdemeanour  not  subject  to  special 

statutory  punishment,  and  for  any  statutory  mis- 
demeanour for  which  no  specific  statutory  punishment 
is  provided.  There  is  no  common  law  maximum,  the 
statutory  limit  is  usually  two  years. 
(ii)  Imprisonment  with  hard  labour  can  be  imposed  only 
under  statutory  authority.  By  the  Penal  Servitude 
Act,  1891,  s.   1,  wherever  penal  servitude  may  be 

(a)  ChUdran  Act,  1908,  b.  103. 

(i)  p.  98.  (c)  p.  66,  (d)  p.  36. 

(e)  p.  57.    Death  may  also  b«  award«d  In  certain  oases  bj  sentence  of  a 
court-martial. 

(/)  GhUdren  Act,  1908,  s.  102. 
]g)  Penal  Servitude  Act,  1891,  B.  1. 
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awarded  under  any  Act  then  existing,  or  any  future 
Act,  the  Court  may  instead,  unless  such  future  Act 
otherwise  provides,  award  imprisonment  not  exceed- 
ing two  years,  with  or  without  hard  labour.  By  the 
Hard  Labour  Act,  1822,  hard  labour  may  be  awarded 
for  any  attempt  to  commit  a  felony,  riot,  keeping  a 
gaming  house  or  disorderly  house,  perjury  and  sub- 
ornation of  perjury,  and  by  the  Criminal  Procedure 
Act,  1851,  s.  29,  for  any  cheat  or  fraud  punishable  at 
common  law,  any  conspiracy  to  cheat  or  defraud,  or  to 
obstruct  or  defeat  the  course  of  justice,  escape  or  rescue 
from  custody  on  a  criminal  charge,  indecent  exposure,  the 
public  sale  or  exposure  for  sale  of  obscene  books  or  prints. 
Many  other  statutes  also  permit  hard  labour  to  be  imposed 

for  the  oflences  with  which  they  deal. 
A  child  cannot  be  sentenced  to  imprisonment,  nor  can  a 
young  person,  unless  the  Court  certifies  that  he  is  so 
unruly  that  he  cannot  be  detained  in  a  place  of  deten- 
tion provided  for  by  the  Act,  or  is  so  depraved  that  he 
cannot  be  detained  (h). 
4  Fines. — At   common   law   a   fine   may  be   imposed  for 
misdemeanours,  either  in  substitution  for,  or  in  addition  to  im- 
prisonment.     There  is   no    statutory  limit  to  a  common  law 
fine,  except  the  provisions  of  Magna  Charta  and  the  Bill  of 
Eights  against    excessive    fines.     Each   of  the  Criminal  Law 
Consolidation  Acts   gives    a   discretionary  power  to   fine  for 
misdemeanours  within  the  Act.      They  do  not,  however,  give 
any  such  power  in  case  of  felony,  except  manslaughter  (t),  nor 
is  a  fine  for  felony  ever  inflicted  without  express  statutory 
authority  as  under  the  Probation  of  Offenders  Act,  1907  (k). 

5.  Whipping  can  be  inflicted  only  on  males,  and  is  not  in 
practice  inflicted  except  under  statutory  authority.  Whipping 
of  adult  males  is  authorized  by  statute,  (i)  on  the  sentence 
of  incorrigible  rogues  at  Quarter  Sessions  (/),  (ii)  on  conviction 

(h)  Children  Act,  1908,  s.  102. 

(i)  Offences  against  the  Person  Aot,  1861,  8.  6.' 

(k)  Post,  p.  202,  Arch.  p.  267. 

(I)  p.  160. 


Punishments  and  Okders  consequent  upon  Conviction    199 

of  offences  against  the  person  of  the  Sovereign  (m),  or  (iii) 
against  s.  43  of  the  Larceny  Act,  1861  (n),  or  (iv)  s.  21  of  the 
Offences  against  the  Person  Act,  1861  (o).  Males  under  16 
may  be  whipped  under  many  sections  of  the  Larceny  Act,  1861, 
Offences  against  the  Prison  Act,  1861,  and  the  Malicious 
Damage  Act,  1861,  and  under  s.  4  of  the  Criminal  Law 
Amendment  Act,  1885  (p).  Males  under  18  may  be  whipped 
under  s.  101  of  the  Larceny  Act,  1861  (q).  Children  and 
young  persons  may  also  be  whipped  on  summary  conviction 
for  indictable  offences  (r). 

Recognizances  (s). — (i)  A  person  convicted  of  any  felony 
within  the  Criminal  Consolidation  Acts  (except  murder)  may 
in  addition  to  any  other  punishment,  be  required  to  enter  into 
his  own  recognizances,  with  or  without  sureties,  to  keep  the 
peace,  and  on  failure  to  find  sureties,  may  be  imprisoned  for  not 
more  than  a  year  (t).  (ii)  A  person  convicted  of  any  mis- 
demeanour may  in  addition  to,  or  in  substitution  for  any  other 


(m)  p.  97.  (n)  p.  84. 

(o)  p.  89.  The  amount  and  method  of  the  whipping  under  these  two 
sections  is  regulated  by  the  Garrotters  Act,  1862.    Cf.  Arch.  256. 

(i>)  p.  81.  (2)  p.  112.  (r)  Chap.  xiii. 

(s)  A  recognizance  Is  an  instrument  of  record,  executed  before  a  court  or 
officer  authorized  to  take  it,  by  a  person  who  thereby  acknowledges  himself  to 
be  bound  to  the  king  in  a  certain  sum.  The  object  is  to  secure  the  peace  or 
good  behaviour  or  the  performance  of  some  act  such  as  appearing  for  trial 
(p.  166),  and  the  recognizance  therefore  contains  a  proviso  that  it  shall  become 
void  on  fulfilment  of  the  condition  specified.  If  the  condition  is  broken  the 
indebtedness  becomes  absolute.  A  person  may  by  way  of  "  preventive 
Justice"  be  ordered  to  enter  into  recognizances  even  though  no  offence  has 
actually  been  committed.  Thus  a  court  of  summary  jurisdiction  may  on 
complaint  of  any  person  order  a  person  to  enter  into  recognizances  to  keep 
the  peace  and  be  of  good  behaviour  towards  the  complainant  (Summary 
Jurisdiction  Act,  1879,  s.  25).  Security  for  the  peace  can  be  demanded  by 
any  person  who  swears  that  another  has  threatened  to  do  him  or  his  wife  or 
child  some  corporal  harm  or  to  burn  his  house,  and  that  in  consequence 
he  has  reasonable  ground  for  fear  (1  Hawk.  c.  60,  s.  6).  Security  for  good 
behaviour  can  be  required  from  any  person  who  uses  or  threatens  to  use  in 
public  places  language  the  natural  consequence  of  which  is  to  cause  others 
to  use  a  breach  of  the  peace,  e.g.  a  Protestant  lecturer  who  uses  language 
highly  offensive  and  insulting  to  Bomau  Catholics  (Wise  v.  Dunning,  [1902] 
1  K.  B.  167). 

(t)  Larceny  Act,  1861,  s.  117;  Malicious  Damage  Act,  s.  73;  Forgery  Act, 
B.  51 ;  Coinage  Act,  s.  38 ;  Offences  against  the  Person  Act,  s.  71. 
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punishment,  be  required  to  enter  into  a  recognizance  with 
or  without  sureties,  to  keep  the  peace  and  be  of  good  be- 
haviour for  a  reasonable  time  to  be  specified  in  the  order, 
and  in  cases  within  the  Criminal  Law  Consolidation  Acts, 
may,  in  default  of  sureties,  be  imprisoned  for  not  more  than  a 
year. 

Forfeitures  and  Disqualifications. — By  the  Forfeitures  Act, 
1870,  "no  confession,  verdict,  inquest,  conviction,  or  judgment, 
of  or  for  any  treason,  or  felony,  or  fdo  de  se,  shall  cause  any 
attainder  or  corruption  of  blood,  or  any  forfeiture  "  (w).  The 
Act  does  not,  however,  apply  to  misprision  of  treason,  nor 
does  it  affect  the  law  of  forfeiture  consequent  upon  outlawry, 
nor  the  power  to  inflict  a  fine  or  penalty  as  part  of  the  sentence. 
The  property  of  a  convict  {i.e.  person  against  whom  judg- 
ment of  death  or  penal  servitude  has  been  pronounced,  or 
recorded  for  treason  or  felony)  (x)  vests  in  an  administrator 
appointed  by  the  Home  Secretary  (y),  or  in  default  of  such 
appointment  in  an  interim  curator  appointed  by  a  justice  or 
justices  on  application  made  on  behalf  of  the  felon  or  his 
family  (z),  and  is  disposed  of,  after  payment  of  his  debts  and  of 
compensation  to  any  persons  defrauded  by  his  criminal  acts, 
for  the  support  of  his  family  (a).  Any  balance  reverts  to 
him  or  his  representatives  on  his  death,  pardon,  or  termination 
of  his  sentence  (h). 

Any  person,  however,  convicted  of  treason  or  felony  and  sen- 
tenced to  death  or  penal  servitude,  or  imprisonment  with  hard 
labour  for  more  than  12  months,  forfeits  any  military  or  naval 
office,  any  civil  office  under  the  Crown  or  other  public  employ- 
ment, any  ecclesiastical  benefice,  or  any  office  in  any  university, 
college,  or  corporation,  and  any  pension  or  allowance  payable 
by  the  public  or  out  of  any  public  fund,  unless  he  obtains 
a  free  pardon  within  2  months  of  his  conviction  or  before 
his  office,  etc.,  is  filled  up.  He  is  also  incapable  of  holding  any 
military  or  naval  office,  or  civil  office  under  the  Crown  or  other 
public  employment,  or  any  lecclesiastical  benefice,  or  being 
elected  or  sitting  as  a  member  of  either  House  of  Parliament,  or 

(«)  S.  1.  (x)  S.  6.  (y)  S.  9. 

{z)  S.  21.  (o)  SS.  13-16.  (6)  S.  18. 
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exercising  any  right  of  suffrage,  unless  he  has  either  been 
pardoned  or  has  undergone  his  sentence  (c). 

Expulsion  Orders. — By  the  Aliens  Act,  1905  (d),  the  Secre- 
tary of  State  may  make  an  order  requiring  an  alien  to  leave 
the  United  Kingdom  within  a  certain  time  and  to  remain  out 
of  the  United  Kingdom,  if  it  is  certified  to  him  by  any  Court 
that  the  alien  has  been  convicted  before  that  Court  of  any 
oflfence  for  which  that  Court  can  impose  imprisonment  without 
the  option  of  a  fine,  and  the  Court  recommends  the  making  of 
an  expulsion  order  in  addition  to  or  in  lieu  of  sentence. 

By  the  Children  Act,  1908,  numerous  provisions  are  made 
for  the  punishment  of  children  {i.e.  persons  under  fourteen) 
and  young  persons  (under  sixteen)  (e).  Sentence  of  death 
cannot  be  pronounced  against  a  child  or  young  person,  but  he 
may  be  ordered  to  be  detained  during  His  Majesty's  pleasure  (/). 
A  child  cannot  be  sentenced  to  imprisonment  or  penal  servi- 
tude. A  young  person  can  never  be  sentenced  to  penal  servi- 
tude, and  can  be  sentenced  to  imprisonment  only  if  the  Court 
certifies  that  he  is  so  unruly  that  he  cannot  be  detained  in  a 
place  of  detention  provided  under  the  Act,  or  is  so  depraved 
that  he  is  not  fit  to  be  detained  (g). 

A  child  or  young  person  convicted  of  any  offence  punish- 
able in  case  of  an  adult  with  penal  servitude  or  imprisonment 
may  be  ordered  to  be  detained  in  a  place  of  detention  provided 
under  the  Act  (h). 

An  offender  between  twelve  and  sixteen  may  in  such  a 
case,  in  lieu  of  any  punishment  or  in  addition  to  any  punish- 
ment except  imprisonment,  be  sent  to  a  certified  reformatory 
for  not  less  than  three  years  and  not  longer  than  five  years 
or  until  the  time  when  he  attains  nineteen  years  (i).  A  child 
apparently  under  twelve  may  be  sent  to  a  certified  Industrial 
School  until  he  attains  sixteen  years  (k).  Special  institutions 
are  provided  for  children  and  youthful  offenders  who  are 
mentally  or  physically  defective  (/). 

By  the  Prevention  of  Crime  Act,  1908,  where  a  person 

(c)  S.  2.  (d)  8.  3  (c)  S.  131. 

(/)  S.  103.  {g)  S  102.  (h)  S.  105. 

(i)  SS.  57  and  65.  {k)  S.  58.  {I)  S.  12. 
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between  sixteen  and  twenty-one  is  convicted  on  indictment  of 
an  offence  punishable  by  penal  servitude  or  imprisonment  he 
may  be  sent  to  a  Borstal  Institution  for  not  less  than  one  year 
or  more  than  three  years,  provided  that  the  Court  is  satisfied 
that  he  is  likely  to  profit  by  the  instruction  and  discipline  of 
Buch  an  institution  (m). 

Probation  of  Offenders. — Instead  of  imposing  any  punishment 
the  Court  may  by  common  law,  except  in  the  case  of  murder, 
require  the  convicted  person  to  enter  into  recognizances  to 
come  up  for  judgment  when  called  upon.  By  the  Probation  of 
Offenders  Act,  1907  (n),  where  a  person  is  convicted  on  indict- 
ment of  any  offence  punishable  with  imprisonment  the  Court 
may,  having  regard  to  his  character,  antecedents,  age,  health, 
mental  condition,  or  the  trivial  character  of  the  offence  or 
any  extenuating  circumstances,  instead  of  imposing  a  sentence 
of  imprisonment  make  an  order  discharging  the  offender  con- 
ditionally on  his  entering  into  a  recognizance,  with  or  with- 
out sureties,  to  be  of  good  behaviour  and  appear  for  sentence 
when  called  on  at  any  time  during  a  period  not  exceeding 
three  years  and  specified  in  the  order. 

On  such  order  the  offender  may  also  be  ordered  to  pay 
damages  for  injury,  or  compensation  for  loss,  and  costs  {o). 

For  the  purpose  of  revesting  stolen  property  or  of  enabling 
the  Court  to  make  a  restitution  order,  any  order  under  this 
section  has  the  effect  of  a  conviction  (i?). 

A  recognizance  may  contain  a  condition  that  the  offender 
is  to  be  uDder  the  supervision  of  some  person  named  in  the 
order  or  any  other  conditions  necessary  for  securing  such  super- 
vision. An  order  requiring  such  conditions  to  be  inserted  in 
the  recognizance  is  termed  a  probation  order  {q).  The  recog- 
nizance may  also  contain  conditions  prohibiting  the  offender 
from  associating  with  undesirable  persons  or  frequenting  un- 
desirable places  or  as  to  his  abstention  from  intoxicants  if  the 

(m)  S.  1. 

(n)  S.  1  (2).  By  B.  1  (1)  a  person  brought  before  a  Court  of  Summary 
Jurisdiction  may  be  dealt  with  under  this  Act  without  being  convicted, 
p.  246. 

(0)  3.  1  (8).  ip)  S.  1  (4).  (2)  S.  2  (1), 
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offence  was  drunkenness  or  was  committed  when  in  drink,  or 
generally  for  securing  that  he  shall  lead  an  honest  and 
industrious  life  (r). 

Probation  officers  are  appointed  in  each  petty  sessional 
division  to  assist  and  find  employment  for  persons  under  super- 
vision, to  report  as  to  their  conduct  and  to  see  that  the 
conditions  of  the  recognizance  are  observed  (s). 

If  an  offender  fails  to  observe  any  of  the  conditions  of  the 
recognizance  any  court  of  summary  jurisdiction  may  issue  a 
warrant  for  his  arrest,  and  the  Court  before  which  he  was  bound 
by  recognizance  may,  without  further  proof  of  his  guilt,  convict 
and  sentence  him  for  the  original  offence  (i). 

Persons  who  have  already  been  convicted  of  criminal  offences 
are  in  many  cases,  on  a  second  offence,  subject  to  more  severe 
punishment  and  to  special  rules  and  regulations.     Thus — 
(i)  A  person  convicted  of  felony  after  a  previous  conviction 
for  any  felony  not  punishable  with  death  is  liable  to 
penal  servitude  for  life  (w),  except  where  the  second 
offence  is  simple  larceny,  when  the  maximum  is  ten 
years  penal  servitude  («). 
(ii)  A  person  convicted  of  larceny,  or  any  offence  which  by 
the  Larceny  Act,  1861,  is  punishable  as  simple  larceny, 
after  a  conviction  for  any  indictable  misdemeanour 
punishable  under  the  Larceny  Act,  or  after  two  sum- 
mary convictions  for  any  offence  punishable  •  on  sum- 
mary  conviction  under  the   Larceny  Act,  1861,  or 
the  Malicious  Damage  Act,  1861,  is  liable  to  seven 
years  penal  servitude,  and  if  a  male  under  sixteen  to 
whipping  (y). 
(iii)  A  person  convicted  of  coinage  offences  after  a  previous 
conviction  is  in  some  cases  liable  to  penal  servitude 
for  life  (z). 


(r)  S.  2  (2).  (s)  SS.  3  and  4.  [t)  S.  6. 

(u)  Criminal  Law  Act,  1827,  8. 11,  as  amended  by  the  Penal  Servitude  Acta 
[ante,  p.  197). 

(x)  Larceny  Act,  1861,  a.  7. 

(j/)  Ibid.,  Bs.  8,  9. 

(«)  Coinage  Act,  1861,  s.  22. 


204  Elements  of  the  Criminal  Law 

A  person  convicted  of  "  crime  "  after  a  previous  conviction 
for  crime  may  in  addition  to  any  other  punishment  be  sentenced 
to  police  supervision  for  not  more  than  seven  years.  This 
requires  him  to  keep  the  police  informed  of  his  residence  and 
of  every  change  of  residence,  and  if  a  male  to  report  himself 
monthly  to  the  police  (a).  Where  a  person  is  convicted  on 
indictment  of  a  crime  and  admits  that  he  is  or  is  found  to  be  a 
habitual  criminal,  and  the  Court  passes  a  sentence  of  penal 
servitude  he  may  also,  if  by  reason  of  his  criminal  habits  it  is 
expedient  for  the  protection  of  the  public,  be  ordered  after  the 
termination  of  his  sentence  of  penal  servitude  to  be  detained 
in  preventive  detention  for  not  less  than  five  or  more  than  ten 
years  (b). 

Where  a  person  is  convicted  of  an  indictable  offence  and  the 
Court  is  satisfied  that  it  was  committed  under  the  influence  of 
drink  or  that  drunkenness  was  a  contributory  cause  of  the 
offence  and  the  offender  admits  that  he  is  or  is  found  to  be 
a  habitual  drunkard  he  may,  in  addition  to  or  in  substitution 
for  any  other  punishment,  be  ordered  to  be  detained  in  an 
inebriate  reformatory  for  not  more  than  three  years  (c). 

Costs. — Any  person  convicted  of  an  indictable  offence  may, 
in  addition  to  any  other  punishment  be  ordered  to  pay  the 
whole  or  any  part  of  the  costs  of  the  prosecution  {d).  If  he  is 
under  sixteen  his  parent  or  guardian  may  be  ordered  to  pay 
damages  or  costs  (e).  Where  a  person  is  acquitted  (i)  on  any 
indictment  or  information  by  a  private  prosecutor  for  the 
publication  of  a  defamatory  libel,  or  for  any  offence  against  the 
Corrupt  Practices  Act,  1854,  or  any  corrupt  practice  within 
the  Corrupt  Practices  Act,  1883,  or  (ii)  on  an  indictment  for 
an  offence  against  the  Merchandise  Marks  Acts,  1887-1894,  or 
(iii)  on  an  indictment  presented  to  a  grand  jury  under  the 
Vexatious  Indictments  Act,  1859,  where  the  person  acquitted 
has  not  been  committed  to  or  detained  in  custody  or  bound  by 

(a)  Prevention  of  Orlme  Aot,  1879,  b.  8.  For  definition  of  "  orime,"  sea 
p.  176. 

(h)  Prevention  of  Crime  Act,  1908,  a.  10. 

(c)  Inebriates  Aot,  1898,  a.  1. 

(d)  Costs  in  Criminal  Cases  Act,  1908,  s.  6  (1). 

(e)  ChUdren  Act,  1908,  e.  99. 
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recognizance  to  answer  the  indictment,  the  prosecutor  may  be 
ordered  to  pay  all  or  any  of  the  costs  (/). 

If  an  indictable  offence  not  dealt  with  summarily  is  dis- 
missed by  the  justices,  they  may,  if  they  are  of  opinion  the 
charge  was  not  made  in  good  faith,  order  the  prosecutor  to  pay 
the  whole  or  any  of  the  costs ;  appeal  lies  to  quarter  sessions  if 
the  amount  ordered  to  be  paid  exceeds  £25  (^). 

Any  order  for  payment  of  costs  may  be  enforced  in  the 
same  way  as  an  order  for  costs  in  civil  proceedings  or  as  a 
civil  debt,  or  out  of  any  money  found  on  the  person  convicted 
on  his  apprehension  (h). 

Compensation. — On  the  conviction  of  any  person  tor  felony 
the  Court  may,  on  the  application  of  any  person  aggrieved,  award 
any  sum  not  exceeding  £100  as  compensation  for  any  loss  of 
property  suffered  by  the  applicant  as  a  result  of  the  felony  and 
the  amount  so  awarded  is  deemed  a  judgment  debt  due  from 
the  person  convicted  (i).  Compensation  for  injuries  to  property 
may  also  be  awarded  instead  of  conviction  on  summary  prose- 
cution for  a  first  offence  against  the  Larceny  Act,  1861  {h),  or 
Malicious  Damage  Act,  1861  (Jc). 

Eestitution  of  stolen  property. — Where  goods  are  stolen, 
the  property  in  them  still  remains  in  the  owner  unless  they 
have  been  sold  in  market  overt  to  a  purchaser  who  buys  in  good 
faith  and  without  notice  of  any  defect  of  title  on  the  part  of  the 
seller  (Z). 

If,  however,  the  thief  is  prosecuted  to  conviction  the 
property  in  the  goods  revests  in  the  owner  in  spite  of  any  sale 
in  market  overt  (m). 

(/)  Costs,  etc.,  Act,  1908,  s.  6  (2). 

(g)  Ibid.,  s.  6  (3). 

(h)  Ibid.,  s.  6  (5). 

(i)  Forfeiture  Act,  1870,  s.  4. 

{k)  Larceny  Act,  s.  108 ;  Malicious  Damage  Act,  s.  66 ;  cf.  also  the  pro< 
visions  of  the  Probation  of  Offenders  Act,  1907,  p.  202,  and  of  the  Children 
Act,  1908,  s.  99,  p.  204. 

(l)  Sale  of  Goods  Act,  1893,  s.  22  (1).  In  London  every  shop  in  which 
goods  are  exposed  publicly  for  sale  is  a  market  overt  for  such  things  as  the 
shopkeeper  professes  to  seU  {cf.  Hargreave  v.  Spink,  [1892]  1  Q.  B.  25),  but  in 
the  country  market  overt  includes  only  markets  held  on  the  special  market 
days  and  in  the  special  market  place. 

(w)  S.  24  (1).    Until  the  property  revests  in  the  owner  it  remains  in  the 


206  Elements  of  thb  Criminal  Law 

If,  however,  goods  are  obtained  by  B  from  A  by  means  of 
false  pretences  the  property  in  the  goods  passes  to  B  {n).  His 
title  is  voidable,  that  is  to  say,  A  may  disaffirm  the  transaction 
and  can  then  recover  the  goods.  But  until  A  disaffirms  the 
transaction  B  has  a  title  to  the  goods  and  can  pass  the  property 
in  them  to  a  purchaser  in  good  faith,  after  which  A  cannot 
disaffirm  the  transaction,  and,  even  if  B  is  prosecuted  to 
conviction,  the  property  in  the  goods  will  not  revest  in  A  if 
they  have  been  obtained  by  false  pretences  or  any  other  wrong- 
ful means  not  amounting  to  larceny  (o). 

Where  the  property  has  remained  in  or  revested  in  the 
original  owner,  or  where  the  goods  are  still  in  the  hands  of  a 
person  who  obtained  them  by  false  pretences,  and  the  owner 
has  disaffirmed  the  transaction,  he  may,  instead  of  pursuing  his 
civil  remedies,  obtain  a  summary  remedy  by  applying  to  the 
Court  before  which  the  conviction  takes  place  for  a  restitution 
order  (p). 

No  order  for  restitution  can  be  made  in  respect  of  a  negoti- 
able instrument  which  has  been  transferred  to  a  person  who 
took  it  innocently  and  for  valuable  consideration  (^),  nor  in 
respect  of  coin  which  has  passed  into  circulation  (r).  A 
restitution  order  may,  however,  be  made  in  respect  of  money 
found  on  the  prisoner  or  in  the  hands  of  his  agent  which  is  the 

purchaser  in  market  overt,  and  therefore  if  he  sells  the  goods  again,  even  with 
notice  of  the  theft,  he  is  under  no  liability,  and  no  order  for  restitution  can  be 
ToaAe  against  him  {Horioood  v.  Smith,  2  T.  R.  760).  A  pawnbroker,  however, 
who  parts  with  pledged  goods  after  notice  that  they  have  been  stolen  forfeits 
the  full  value  (Metropolitan  Police  Court  Act,  1839,  ss.  27,  28). 

(n)  The  only  exception  to  this  is  where  the  goods  are  obtained  by  persona- 
tion, in  which  case  the  property  does  not  pass  {Ctmdy  v.  Lindsay,  3  A.  C.  469). 

(o)  Sale  of  Goods  Act,  1893,  s.  24  (2). 

(p)  Larceny  Act,  1861,  s.  100,  as  amended  by  the  Sale  of  Goods  Act,  1893, 
B.  24,  and  c/.  B.  v.  George,  66  J.  P.  729.  This  section  does  not  apply  to  prose- 
cutions against  a  trustee,  banker,  attorney,  factor,  broker,  or  other  agent 
entrusted  with  goods  or  the  documents  of  title  to  goods  for  any  misdemeanour 
against  the  Act. 

(q)  Lar«eny  Act,  1861,  s.  100. 

(r)  "  Goods  "  within  s.  24  of  the  Sale  of  Goods  Act,  1893,  does  not  include 
money  (s.  62),  the  property  in  which  cannot  therefore  revest  in  the  owner  on 
conviction.  A  current  coin  sold  and  bought  as  a  ciKiosity  may,  however,  be 
goods  in  respect  of  which  a  roetitation  order  may  be  made  (Moa  v.  Hancock, 
[1899]  2  Q.  B.  111)» 
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subject  of  the  charge  or  the  proceeds  of  the  sale  of  stolen 
property  (s).  And  where  an  innocent  purchaser  of  stolen 
property  has  been  compelled  to  restore  them  he  may  be 
compensated  out  of  any  portion  of  the  purchase  money  which 
is  found  on  the  prisoner  on  his  arrest  (t).  Where  stolen  property 
has  been  pledged  to  a  pawnbroker  for  less  than  £10  the  restitu- 
tion order  may  be  made  either  with  or  without  payment  to  the 
pawnbroker  of  all  or  any  part  of  the  loan  according  to  the 
circumstances  of  the  case  (u). 

By  the  Police  (Property)  Act,  1897,  a  court  of  summary 
jurisdiction  may  make  orders  as  to  property  coming  into  the 
possession  of  the  police  in  connection  with  any  criminal  charge 
or  under  a  search  warrant,  or  under  s.  103  of  the  Larceny  Act, 
1861,  or  s.  34  of  the  Pawnbrokers  Act,  1872  (x). 

(s)  R.  V.  Justices  of  Central  Criminal  Court,  18  Q.  B.  D.  314. 

(t)  Criminal  Law  Amendment  Act,  1867,  s.  9. 

(u)  Pawnbrokers  Act,  1872,  ss.  10  and  30, 

(x)  Ante,  p.  163.  At  common  law  a  justice  may  issue  a  search  warrant  for 
stolen  goods  on  sworn  information  by  a  complainant  that  he  suspects  certain 
of  his  property  to  have  been  stolen,  and  by  s.  103  of  the  Larceny  Act,  1861, 
this  power  is  extended  to  all  oases  in  which  the  complainant  has  reasonable 
cause  to  suspect  that  any  person  has  in  his  possession  or  on  his  premises 
property  with  respect  to  which  any  offence  against  the  Larceny  Act  has  been 
committed  {Jones  v.  German,  [1896]  2  Q.  B.  418). 


CHAPTER  XII 

EVIDENCE 

The  Law  of  Evidence  determines:  (1)  What  facts  may  be 
proved  in  order  to  ascertain  the  guilt  or  innocence  of  the 
accused  person ;  (2)  By  whom  such  facts  must  be  proved ; 
(3)  What  sort  of  evidence  must  be  given  of  facts  which  may  be 
proved  ;  (4)  In  what  manner  the  evidence  must  be  produced  (a). 
Proof  of  a  fact  is  the  establishment  of  its  existence  by 
evidence  which  is  (i)  legally  admissible  and  (ii)  of  suflScient 
weight  or  cogency  to  satisfy  the  Court.  Civil  cases  may  be 
proved  by  a  preponderance  of  evidence  but  criminal  charges 
must  be  proved  beyond  all  "  reasonable  doubt "  (&).  Even  in 
criminal  cases,  however,  it  is  not  necessary,  nor  is  it  always 
possible,  to  produce  conclusive  proof  so  as  not  to  leave  any 
doubt.  Two  kinds  of  proof  are  therefore  admissible,  direct  and 
circumstantial.  Proof  is  direct  when  the  evidence  immediately 
establishes  the  very  fact  which  is  sought  to  be  proved ;  it  is 
circumstantial  or  presumptive  when  the  evidence  establishes 
other  facts  from  which  it  is  possible  to  draw  any  inference  or 
presumption  as  to  the  existence  of  the  principal  fact  to  be 
proved.  Thus,  if  A  is  charged  with  the  murder  of  B,  direct 
proof  would  be  afforded  by  the  evidence  of  persons  who  saw  A 
stab  B.   Circumstantial  proof  might  be  afforded  by  testimony  of 

(a)  Cf.  Stephen's  Digest  of  the  Law  of  Evidence,  Introduction,  p.  xiii. 
The  word  "evidence"  means,  strictly  speaking,  the  facts,  testimony,  and 
documents  which  may  be  legally  adduced  in  order  to  ascertain  the  fact  under 
inquiry  (Phipson  Evidence,  p.  1).  It  is  sometimes,  however,  used  in  the 
sense  of  "  proof,"  and  the  expression  that  a;  is  no  "  evidence  "  of  y  may  there- 
fore mean  either  that  x  is  not  a  legal  means  of  proving  y,  or  that  x  is  not  a 
fact  from  which  any  conclusion  can  be  drawn  as  to  2/  (Powell's  Evidence,  p.  2). 

(6)  B.  V.  WhiU,  4  F.  «fc  F.  383. 
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such  facts  as  (i)  that  A  was  in  B's  company  shortly  before  the 
murder,  and  was  the  last  person  known  to  have  seen  him  alive ; 
(ii)  that  B  was  stabbed  by  a  knife  belonging  to  A,  and  recently 
in  the  possession  of  A ;  (iii)  that  blood  stains  were  found  on 
A's  clothes  (c). 

Both  methods  of  proof  are  equally  admissible.  Where, 
however,  proof  is  direct,  the  only  uncertainty  is  as  to  the 
accuracy  of  the  testimony,  where  it  is  circumstantial  there  is 
also  a  possibility  that  an  incorrect  conclusion  may  be  drawn 
from  the  facts  proved.  The  weight  of  circumstantial  evidence 
depends  largely  upon  the  number  of  independent  facts  which 
support  the  same  inference. 

Presumptions  are  usually  classed  as  (i)  of  fact,  (ii)  of  law. 
A  presumption  of  fact  is  an  inference  of  the  existence  of  one 
fact  drawn  from  proof  of  another  fact;    "when  one  or  more 
things  are  proved  from  which  our  experience  enables  us  to 
ascertain  that  another,  not  proved,  must  have  happened,  we 
presume   that  it   did  happen "  (d).     "  If  a  man  go  into  the 
London  Docks  sober,  without  means  of  getting  drunk,  and 
comes  out  of  one  of  the  cellars  very  drunk  ...  I  think  that 
would  be  reasonable  evidence  (e)  that  he  had  stolen  some  of  the 
wine  in  that  cellar,  though  you  could  not  prove  that  any  wine 
was  missed  "  (/).   "  Such  inferences  of  fact  are  always  rebuttable, 
and  they  stand  only  as  proof  of  the  facts  presumed  until  the 
contrary  is  proved,  and  .  .  .  are  weaker  or  stronger  according 
as  the  party  has,  or  is  reasonably  to  be  supposed  to  have,  it  in 
his  power  to  produce  other  evidence  to  rebut  or  weaken  them 
.  ,  .  and  according  as  he  does  or  does  not  produce  such  contrary 
evidence  "  (g).    Inferences  of  fact  are  for  the  jury  to  decide  (A). 
Presumptions  of  law  are  said  to  be  either  (i)  irrebuttable  or 
conclusive,  (ii)  rebuttable.     A  conclusive  presumption  is,  how- 
ever, a  rule  of  law  which  does  not  admit  of  any  contradiction, 

(c)  Compare  also  the  examples  on  p.  213,  and  see  B,  v.  Bttrdett,  i  B.  & 
Aid.  96. 

(d)  R.  V.  Btirdett,  at  p.  121. 
(c)  See  n.  1,  p.  208. 

(/)  B.  V.  Burton,  Dears.  283. 

(gr)  B.  V.  Burdett,  at  p.  1^0. 

(h)  B,  V.  Lumley,  U  B.  1 0.  C.  B.  196. 

E.C.L.  14 
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e.g.  that  a  child  under  7  cannot  have  a  criminal  intention  or 
that  a  boy  under  14  cannot  commit  a  rape. 

The  only  true  presumption,  therefore,  is  a  rebuttable  pre- 
sumption of  law,  i.e.  a  rule  of  law  that  a  certain  inference 
shall  be  drawn  from  a  particular  fact  or  under  particular 
circumstances,  unless  the  truth  of  such  inference  is  actually 
disproved.     Examples  are —  "^ 

(1)  The  presumption  that  a  child  born  in  lawful  wedlock  is 

legitimate  (t). 

(2)  The  presumption  that  a  person  who  has  not  been  heard 

of  for  7  years  by  those  who,  if  he  were  alive,  would 
have  been  likely  to  hear  of  him,  is  dead  (Jc). 

(3)  The  presumption  of  innocence  (Z). 

(4)  The  presumption  omnia  rite  esse  acta,  i.e.  "  that  every- 

thing is  to  be  presumed  rightly  done  unless  the 
contrary  appear  "  (m),  e.g.  the  presumptions  (i)  that  a 
person  who  has  acted  in  a  public  capacity  was  duly 
appointed  (n) ;  (ii)  that  a  document  was  made  on  the 
day  it  bears  date  (o). 

(5)  The  presumption  under  certain  circumstances  of  the 
coercion  of  a  married  woman  (p). 

Judicial  Notice. — Some  facts  require  no  proof,  the  Court  will 
without  any  evidence  take  judicial  notice  of  their  existence. 
Such  facts  are  of  three  classes — 

A.  Law  and  Procedure. — E.g.  i.  All  public  statutes  and  all 
statutes  passed  since  1850  unless  the  contrary  is  provided  in 
any  such  statute  (q)  ;  ii.  the  rules  of  Equity  and  Common  Law — 

(i)  The  Banbury  Peerage  Case,  1  Sim.  &  St.  153  [0.  L.  0.  21]. 

{k)  Nepean  v.  Doe,  2  M.  &  W.  894  [0.  L.  C.  23].  But  there  is  no  pre- 
Bumption  of  his  death  at  any  particular  time  (Re  Lewes'  Trusts,  L.  R.  6  Ch. 
867).  There  is  no  presumption  of  law  as  to  the  continuance  of  life,  but  where 
any  state  of  affairs  is  proved  to  have  existed  at  a  certain  time  an  inference  of 
fact  may  be  drawn  of  its  existence  at  a  previous  or  subsequent  time  {JRe  Phend's 
Trusts,  L.  R.  6  Ch.  139 ;  B.  v.  Lumley,  L.  R.  1  0.  0.  R.  106). 

(0  Post,  p.  211. 

(m)  B.  V.  Catesby,  2  B.  &  C.  at  p.  820. 

(n)  Berryman  v.  Wise,  4  T.  R.  366  [C.  L.  0. 26].  The  presumption  doM  not, 
as  a  rule,  apply  to  private  appointments,  but  c/.  Fhipson,  p.  90. 

(o)  Andersm  v.  Weston,  6  Bing.  N.  0.  296  [0.  L.  0.  169]. 

(p)  Ante,  p.  13. 

(2)  Interpretation  Act,  1889,  b.  9, 
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but  not  foreign  law,  which  must  be  proved  by  expert  wit- 
nesses (r) ;  iii.  the  procedure  and  jurisdiction  of  the  divisions  of 
the  High  Court ;  iv.  general  customs  which  have  been  judicially 
ascertained  and  established  (5),  such  as  the  custom  to  treat 
bearer  bonds  as  negotiable  instruments  (0,  or  the  custom  of 
London  to  treat  open  shops  as  market  overt  (u). 

B.  Public  acts  and  matters  connected  with  the  government  of 
the  country. — H.g.  i.  the  names  of  the  occupants  of  the  principal 
State  offices;  ii.  public  matters  contained  in  the  official 
gazettes  of  London,  Edinburgh  and  Dublin ;  iii.  various  official 
seals  and  signatures  (x) ;  iv.  the  territorial  and  administrative 
divisions  of  the  country. 

G.  Matters  of  common  knowledge,  e.g.  the  meaning  of 
ordinary  words  and  phrases,  the  laws  of  nature  (2^),  weights  and 
measures,  the  coinage. 

Burden  of  Proof. — The  general  rule  is  that  he  who  affirms 
must  prove,  a  person  who  asserts  the  existence  or  non-existence 
of  any  fact  or  circumstances  must  prove  what  he  alleges; 
ei  incumbit  prohatio  qui  dicit,  nan  qui  negat.  The  presumption 
of  law  is  that  a  person  accused  of  any  crime  is  innocent,  the 
allegation  of  his  guilt  is  made  and  must  be  proved  by  the  prose- 
cution. In  all  criminal  cases,  therefore,  the  general  burden  of 
proof,  i.e.  of  making  out  the  guilt  of  the  prisoner,  rests  on  the 
prosecution  throughout  the  proceedings,  and  if  as  a  result  of 
the  whole  evidence  adduced  by  the  prosecution  and  defence,  the 
minds  of  the  jury  are  in  a  real  state  of  doubt,  the  prosecutor 
has  failed  to  satisfy  the  burden  of  proof  which  lies  upon  him  (s). 

The  burden  of  proof  with  respect  to  any  particular  fact  rests 
also  as  a  rule  on  the  party  who  alleges  its  existence  or  non-exist- 
ence as  part  of  his  case.    In  general,  therefore,  the  burden  of 

(r)  Mo&tyn  v.  Fabrigas,  1  Oowp.  161  [0.  L.  C.  14]  ;  Di  Bora  v.  Phillips,  10 
H.  L.  C.  624.  The  House  of  Lords  takes  judicial  notice  of  Scotch  Law  and  the 
Privy  Council  of  Colonial  Law. 

(s)  Brandao  v.  Barnett,  12  CI.  &  Fin.  at  p.  805. 

(t)  Edelstein  v.  Schuler,  [1902]  1  K.  B.  144. 

{u)  Hargreave  v.  Spink,  [1892]  1  Q.  B.  25. 

(x)  Cf.  Phipson,  Chap.  iv. ;  PoweU  (9th  ed.  by  Dr.  Blake  Odgers,  p,  254). 

(y)  B.  V.  Luffe,  8  East,  193  [0.  L.  C.  16], 

(a)  Cf.  Abrath  r.  N.  E.  B.,  11  Q.  B.  D.  440  [C.  L.  0. 112]. 
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proving  every  ingredient  of  the  offence  rests  on  the  prosecution, 
but  after  proof  of  facts  which  prima  facie  constitute  the 
offence,  the  burden  of  proving  any  matters  of  justification  or 
excuse  shifts  to  the  defence  (a). 

In  some  cases,  however,  it  is  expressly  provided  by  statute 
that  the  absence  of  some  constituent  of  the  offence  must  be 
proved  by  the  defence,  e.g.  in  cases  of  offences  under  the  Debtors 
Act,  1869,  the  absence  of  any  intent  to  defraud  (6). 

The  general  burden  of  proof,  or  the  burden  of  proving  any 
particular  fact,  may  also  be  affected  by  presumptions  of  law 
which  render  complete  proof  unnecessary  in  the  first  instance. 
Thus,  if  A  is  charged  with  "  receiving,"  the  burden  of  proving 
his  guilty  knowledge  rests  on  the  prosecution.  Proof  is  given 
that  A  was  in  possession  of  the  goods  shortly  after  they  were 
stolen:  the  burden  of  proof  is  then  shifted  to  A,  who  must 
show  that  his  possession  was  innocent  (c). 

What  may  be  proved. — Evidence  must  be  limited  to  facts  (d) 
in  issue  and  facts  relevant  to  the  issue. 

Facts  in  issue  are  (1)  the  constituents  of  the  offence  as 
alleged  in  the  indictment,  and  denied  by  the  plea  of  "not 
guilty "  ;  (2)  facts  alleged  by  the  defence  and  denied  by  the 
prosecution  as  an  "alibi  "  or  matters  of  justification  or  excuse. 

Facts  relevant  to  the  issue  are — 

1.  All  facts  which  are  the  actual  details  of  a  fact  which  is  in 
issue  or  relevant  to  the  issue.     Thus — 

(i)  The  issue  is  whether  A  is  sane.  "Every  act  of  the 
party's  life  is  relevant  to  the  issue  "  (e). 

(ii)  The  issue  is  whether  a  Aowse  is  of  a  disorderly  character. 
Proof  of  three  convictions  of  previous  tenants  for  per- 
mitting disorderly  behaviour  is  admissible  (/). 

(a)  Thus  on  an  indictment  for  bigamy  where  the  second  marriage  was 
contracted  elsewhere  than  in  England  or  Ireland  the  prosecution  need  not 
aver  or  prove  that  the  accused  was  a  British  subject,  for  this  is  a  matter  of 
•'  confession  and  avoidance  "  to  be  alleged  and  proved  by  the  defence  {R.  v. 
Audley,  [1907]  1  K.  B.  383, 

(6)  Ante,  p.  127.     Cf.  also  pp.  56,  60, 100.  (c)  Ante,  p.  39. 

(d)  "  Fact"  includes  the  existence  of  any  mental  or  bodily  condition.  It 
doos  not  include,  except  as  hereafter  mentioned,  opinion  or  statements. 

(e)  Wright  v.  Doe,  4  Bing.  N,  S,  489  [C.  L.  C.  62]. 

(/)  B.  V.  Justices  of  Miskin  Higher,  [1893]  1  Q,  B.  275. 
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(iii)  The  issue  is  whether  A  and  B  are  guilty  of  a  conspiracy. 
Every  act  done  by  either  A  or  B  in  the  execution  of 
the  common  design  is  relevant  (g). 

2.  All  facts  which  support  or  rebut  any  inference  or  pre- 
sumption as  to  the  existence  of  a  fact  in  issue  or  relevant  to 
the  issue.     Thus — 

(i)  The  fact  in  issue  is  whether  A  at  a  certain  date  lent 
money  to  B.  The  fact  that  A  at  that  date  had  no 
means  to  make  the  loan  is  relevant  Qi). 

(ii)  The  fact  in  issue  is  whether  A  at  a  certain  date  had 
knowledge  of  a  particular  fact.  The  fact  that  A  had 
means  of  knowledge  is  relevant  (t). 

(iii)  The  fact  in  issue  is  whether  a  certain  letter  was  posted. 
The  facts  that  all  letters  put  in  a  particular  place 
were  usually  taken  to  the  post,  and  that  the  letter  in 
question  was  put  in  that  place  are  relevant  {k). 

(iv)  The  fact  in  issue  is  whether  an  act  was  committed  by 
A  ;  the  following  facts  are  relevant :  (a)  The  presence 
of  any  motive ;  ()3)  his  previous  conduct,  such  as 
threats,  attempts  or  acts  of  preparation  ;  (y)  his  subse- 
quent conduct,  if  apparently  influenced  by  the  doing 
of  the  act,  e.g.  false  explanations  of  his  actions,  attempts 
to  destroy  evidence  (Z),  or  to  procure  false  evidence  (m). 

3.  All  facts  which  explain  a  fact  in  issue  or  relevant  to  the 
issue,  or  which  show  the  relation  of  the  parties  by  whom  any 
such  fact  was  transacted,  or  which  are  necessary  to  be  known  in 
order  to  understand  any  such  fact  {n).     Thus — 

(i)  The  issue  is  whether  a  writing  published  by  A  of  B,  and 

{g)  R.  V.  Blake,  6  Q.  B.  126  [0.  L.  C.  61].     Cf.  ante,  p.  109. 

(h)  Dowling  v.  Bowling,  10  Ir.  C.  L.  236  [C.  L,  0.  52], 

(i)  And  may  in  some  cases  raise  a  presumption  of  law  that  he  has  know- 
ledge.    Watkins  v.  Bymill,  10  Q.  B.  D,  178. 

{k)  HetJierington  v.  Kemp,  4  Camp.  193  [C.  L.  G.  75].  "  Where  there  is  a 
question  whether  a  particular  act  was  done  the  existence  of  any  course  of 
business  according  to  which  it  naturally  would  have  been  done  is  relevant  " 
(Steph,  Dig.  Ev.  Art.  13). 

(I)  B.  V.  Cleeves,  4  C.  &  P.  221 ;  B.  v.  Palmer,  St.  Hist.  3,  389  [C.  L.  C.  49]. 

(?»)  Moriarty  v.  L.  C.  d  D.  Bailway,  L.  R.  5  Q.  B.  314 ;  B.  v.  Watt, 
20  Cox,  852.; 

(n)  St.  Dig.  Ev.  Art,  9. 
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not  in  the  ordinary  sense  of  the   words  defamatory, 
conveyed     a    defamatory    meaning.     The    relations 
between  the  parties  and  all  "  the  particular  circum- 
stances of  the  case  "  are  relevant  (o). 
(ii)  The  question  is  whether  A  wrote  an  anonymous  letter 
threatening  B,  and  requiring  B  to  meet  the  writer  at  a 
certain  time  and  place.    The  fact  that  A  met  B  at  that 
time  and  place  is  relevant:  the  fact  that  A  had  a 
reason  unconnected  with  the  letter  for  being  at  that 
place  is  relevant  (p). 
(iii)  "Whenever  any  fact  may  be  proved  all  facts  {q)  which 
form  part  of  the  same  transaction  or  res  gesta  [or,  as  it 
is  sometimes  expressed,  part  of  the  same  series  of  res 
gestae  (r)]  may  also  be  proved  in  order  to  explain 
such  fact,  even  though  they  might  otherwise  be  irre- 
levant or  inadmissible  (s).     What  constitutes  a  trans- 
action and  what  facts  form  part  of  it  is  a  question  for 
the  judge  (t). 
Example. — A  is  indicted  for  stealing  coal  from  the  mine  of 
B  by  imderground  works  starting  in  A's  mine.    Evidence  of 
similar  thefts  from  twenty  different  persons  by  similar  means 
and  in  course  of  one  continuous  series  of  mining  operations  is 
evidence  to  show  that  A  was  acting  with  felonious  intent  and 
knew  that  he  was  mining  beyond  his  own  boundary  (u), 
4.  Any  facts  which  are  indirectly  relevant,  as — 
(i)  Affecting  the  credit  of  witnesses. 
(ii)  Corroborating  or  rebutting  the  evidence  of  witnesses. 

(o)  Capital  and  Counties  Bank  v.  Eenty,  5  C.  P.  D.  at  514.  Cf.  p.  119, 
ante. 

(p)  St  Dig.  Ev.  Art.  9,  illustration  (6). 

(2)  And  statements  (see  post,  p.  219).  The  expression  res  gesta  is  also  used 
as  meaning  the  transaction  in  issue  or  out  of  which  the  charge  arises.  As 
already  pointed  out,  if  a  transaction  x  is  in  issue  all  the  facts  a  +  b  +  c  ,  .  . 
which  constitute  x  are  relevant.  This  rule  is  that  if  fact  a  is  relevant,  facts 
b  +e  .  ,  .  are  relevant  to  explain  a  if  they  all  form  part  of  the  same  transac- 
tion X.    For  further  illustrations  of  the  principle,  see  pp.  215,  216. 

(r)  11  A.  C.  p.  9. 

(s)  The  Aylesford  Peerage  Case,  11  A.  0.  1. 

(0  R.  V.  Birdseye,  4  C.  &  P.  386 ;  and  cf.post,  p.  219. 

{u)  R.  V.  Bleasdale,  2  C.  &  K.  765. 


Evidence  215 

(iii)  Affecting  the  admissibility  of  evidence,  e.g.  facts  on 
which  the  admissibility  of  a  confession  or  a  dying 
declaration  depends.     The  admissibility  of  evidence 
is   a  question   for  the  judge,  and  "the  facts  upon 
which  that  admissibility  depends  are  to  be  determined 
by  him  "  (x). 
What  may  not  be  proved. — 1.  Irrelevant  facts.     The  con- 
verse of  the  principle  that  all  facts  may  be  proved  which  are 
part  of  the  same  transaction  as  the  facts  in  issue  is  the  principle 
that  subject  to  the  rules  already  stated  facts  forming  part  of 
other  transactions  whether  between  other  persons  {res  inter  alios 
acta)  or  between  the  same  persons  are  irrelevant  unless — 

(A)  The  transaction  in  which  they  occur  is  a  part  of  the 

same  system  or  series  of  transactions  as  the  transaction 
in  which  the  facts  in  issue  occurred,  or 

(B)  The  facts  are  part  of  a  series  or  system  of  similar  acts 

by  the  accused  person. 

Thus  (A)  (i)  The  issue  is  whether  a  contract  between  A  and 
B  was  made  subject  to  a  certain  condition.  The  fact  that 
contracts  between  A  and  other  persons  were  made  subject  to 
that  condition  is  irrelevant  {y)  unless  a  general  trade  custom 
to  make  contracts  subject  to  that  condition  is  proved  {z) ;  (ii) 
The  issue  is  whether  A,  a  brewer,  sold  good  beer  to  B  a 
publican.  The  fact  that  A  sold  good  beer  to  C  and  D  other 
publicans  is  irrelevant  (a)  unless  all  the  beer  was  of  the  same 
brewing  {h) ;  (iii)  A  sues  B  on  a  bill  of  exchange.  A  fact 
in  issue  is  whether  the  bill  was  forged.  The  fact  that  C  was 
convicted  of  forging  it  is  irrelevant  (c), 

(B)  "  Where  a  prisoner  is  charged  with  an  offence  .  .  .  the 
facts  laid  before  a  jury  should  consist  exclusively  of  the  trans- 
action which  forms  the  subject  of  the  indictment "  (d).  The 
fact  that  he  has  committed  similar  acts  on  other  occasions  may 

(x)  Bartlett  v.  Smith,  11  M.  &  W.  483  [0.  L.  0.  7]. 

(y)  Hollingham  v.  Head,  4  C.  B.  N.  S.  388  [0.  L.  0.  86]. 

(2)  Fleet  V.  Murton,  L.  R.  7  Q.  B.  126. 

(a)  Holcombe  v.  Hewson,  2  Gamp.  891. 

{b)  St.  Dig.  Ev.  Art.  10. 

(c)  See  Castrique  v.  Imrie,  L.  R.  4  H.  L.  at  p.  434. 

(d)  B.  V.  Bmd,  tl906]  2  K.  B.  at  p.  397. 


216  Elements  op  the  Criminal  Law 

not  be  proved  "  for  the  purpose  of  leading  to  the  conclusion 
that  the  accused  is  a  person  likely,  from  his  criminal  conduct  or 
character  to  have  committed  the  offence  for  which  he  is  being 
tried  "  (e).  But  evidence  of  such  acts  or  tending  to  show  the 
commission  of  similar  acts  may  be  given  in  order  to  raise 
"  a  reasonable  inference  of  a  systematic  pursuit  of  the  same 
criminal  object "(/)  and  to  rebut  a  defence  of  ignorance, 
accident,  or  mistake,  or  the  existence  of  any  reasonable  or 
honest  motive  (g).    Thus — 

(i)  A  is  charged  with  murder  of  a  child  whose  body  was 
found  buried  in  the  garden  of  A's  house.  The  child 
had  been  received  from  its  mother  on  payment 
of  a  sum  insufficient  for  its]  maintenance  and  on  a 
representation  that  A  wished  to  adopt  it.  Evidence 
that  other  children  had  been  received  on  similar 
representations,  and  that  other  bodies  had  been 
found  in  gardens  of  houses  occupied  by  A  is  admis- 
sible to  rebut  the  defence  that  the  death  was 
accidental  Qi). 
(ii)  "  On  a  charge  of  embezzlement  if  the  defence  is  that  the 
failure  to  account  for  the  money  is  due  to  a  mistake 
on  the  part  of  the  prisoner  evidence  is  admissible  to 
prove  other  mistakes  of  the  same  kind,  because  that 
evidence  tends  to  prove  that  in  the  particular  case  the 
prisoner  had  not  made  a  mistake  "  (i). 
(iii)  A  is  charged  with  attempting  to  obtain  an  advance  from 
a  pawnbroker  upon  a  ring  by  the  false  pretence  that 
it  was  a  diamond  ring.  The  fact  that  A  had  obtained 
and  attempted  to  obtain  other  loans  from  other  pawn- 
brokers upon  similar  false  pretences  is  relevant.  "  It 
tends  to  show  that  he  was  pursuing  a  course  of  similar 

{e)  Makin  v.  Att.-Qen.  for  N.  S.  W.,  [1894]  A.  C.  at  p.  65,  except  when  such 
evidence  is  given  to  rebut  evidence  of  good  character  given  by  the  prisoner 
([1906]  2  K.  B.  at  p.  411.     Cf.  post,  p.  226). 

(/)  [1906]  2  K.  B.  at  p.  406. 

Ig)  B.  V.  Wyatt,  [1904]  1  E.  6.  at  p.  188 ;  and  see  Judgment  of  Darling,  J., 
In  B.  v.  Bond. 

{h)  Makin  v.  Att.-Qen.  for  N.  S.  W.  (1894),  A.  C.  67. 

(i)  B.  V.  Fisher,  [1910]  1  K.  B.  at  p.  152. 
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acts  and  thereby  it  raises  a  presumption  that  he  was 
not  acting  under  a  mistake  "  (Jc). 

2.  Facts  excluded  by  public  policy  or  privilege — 

(i)  No  evidence  is  admissible  of  any  facts  the  disclosure 
of  which  would  prejudice  the  pubKc  interest,  e.g. 
State  secrets   and  communication   between  Govern- 
ment offices  on  public  matters  (l).     So,  also,  in  puhlio 
prosecutions  no  evidence  is  admissible  of  the  means 
by  which  information    is   obtained   leading   to    the 
detection  of  offences  (m)  except,  perhaps,  where  the 
strict  enforcement  of  the  rule  would  lead  to  a  mis- 
carriage of  justice  (n). 
In  civil  but  not  in  criminal  cases  certain  evidence  is  inad- 
missible on  the  ground  of  indecency,  e.g.  evidence  by  parents  to 
bastardize  their  children. 

(ii)  No  legal  adviser  may  without  the  consent  of  his  client 
disclose  any  communications  which  in  the  ordinary 
legitimate  course  of  his  professional  employment  are 
made  to  him  by  or  are  obtained  by  him  on  behalf  of 
his  client  (o).  But  a  communication  made  to  a 
solicitor  in  furtherance  of  any  criminal  purpose  is 
not  one  made  in  the  ordinary  course  of  his  employ- 
ment and  is  not  privileged  (p). 

3.  Opinion. — Statements  of  opinion  are  not  facts  and  are  in 
general  inadmissible.  It  is  the  province  of  the  jury  to  form 
opinions  or  draw  conclusions  from  the  facts  of  which  testimony 


{k)  B.  V.  Francis,  L.  R.  2  0.  0.  R.  128.  The  case  of  R.  v.  Rhodes,  [1899] 
1  Q.  B.  77,  is  not  strictly  one  of  this  class  of  cases  ;  the  prisoner  was  charged 
with  obtaining  goods  by  the  false  pretence  that  he  was  carrying  on  a  genuine 
business.  The  substantial  allegation  was  that  it  was  a  "  bogus "  business ; 
the  details  of  this  could  only  be  shown  by  giving  evidence  of  other  transactions 
Bimilar  to  that  charged,  which  were  therefore  admissible  whether  they  took 
place  before  or  after  the  transaction  which  was  the  subject  of  the  charge. 
(See  judgment  of  Wright,  J.) 

(Z)  Home  v.  Bentinck,  2  B.  &  B.  at  p.  162. 

(m)  R.  V.  Hardy,  24  St.  Tr.  199. 

(n)  Marks  v.  Bey/us,  25  Q.  B.  D,  494.  A  prosecution  instituted  by  the 
Director  of  Public  Prosecutions  is  a  public  prosecution  (ibid.). 

(o)  Wlieeler  v.  Le  Marchant,  17  Ch.  D.  675  [G.  L.  C,  238]. 

(j3)  R.  V.  Cox  and  Railton,  14  Q.  B.  D.  153  [C.  L.  C.  242], 
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is  given  by  the  witnesses.  Hence,  statements  of  opinion  are 
inadmissible  except  in  respect  of  matters  on  which  a  jury  is 
incompetent  to  form  an  opinion  or  in  regard  to  which  from 
their  very  nature  a  witness  cannot  do  more  than  state  his  belief 
or  opinion.    Thus — 

(i)  The  opinion  of  experts  is  admissible  on  all  subjects  in 
which  "  special  study  or  experience  is  necessary  to 
the    formation   of   an   opinion "  (q),  e.g.  matters   of 
science,  art,  medicine,  or  foreign  law.    Whether  the 
witness  is  competent  to  give  expert  evidence  is  for 
the  judge  to  decide  (r). 
(ii)  The  opinion  of  any  witness  is  admissible  on  questions 
of  physical  or  mental  conditions  or  for  the  identifi- 
cation of  persons,  things,  or  handwriting  (s). 
4.  Hearsay. — Whether  evidence  may,  or  may  not,  be  given 
of  a  statement  depends  as  a  rule  upon  whether  the  making  of 
the  statement  or  its  truth  is  in  question.     The  mere  making  of 
a  statement  is  z.fact,  which  like  any  other  fact,  may  be  proved 
if  it  is  (i)  in  issue — as  a  libel,  or  (ii)  relevant  to  the  issue, 
as   statements   of   motive,  or  threats,  or  expressions  of   any 
sentiment,  or  as  explaining  the  character  of  a  transaction,  e.g, 
seditious  speeches,  or  inscriptions   on   banners    carried   by  a 
mob  (0,  or  (iii)  indirectly  relevant  as  affecting  the  credit  of  a 
witness,  e.g.  contradictory  statements  made  on  other  occasions. 
In  these  cases  the  mere  fact  that  the  statement  was  made  is 
relevant,  irrespective  of  its  truth.     But,  subject  to  exceptions, 
a  statement,  whether  oral  or  written,  and  whether  made  by  the 
witness  himself  or  by  some  other  person,  may  not  be  quoted 
in  order  to  prove  the  truth  of  some  matter  asserted  in  such 
statement. 

(g)  Steph.  Dig.  Ev.  Art.  49.  An  expert  may  also  give  the  grounds  of  his 
opinion,  e.g.  he  may  testify  as  to  facts  observed  in  other  transactions  (E.  v. 
Palmer,  St.  Hist.  iii.  389)  or  he  may  give  evidence  of  what  the  patient  has 
told  him  with  reference  to  his  symptoms.    Cf.  also  p.  230. 

(r)  A  person  whose  knowledge  of  foreign  law  is  derived  merely  from  study 
^thout  practical  experience  is  not  competent  to  give  evidence  as  an  expert  on 
that  law  {BHstow  v.  Sequeville,  6  Ex.  275  [0.  L.  C.  106]). 

(s)  Fryer  v.  Oathercole,  13  Jur.  542  [C,  L.  C.  107].     Cf.  post,  p.  237. 

{t)  B.  Y.  Hunt,  3  B.  &  Aid.  566. 
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In  whatever  sense  the  word  evidence  is  used,  hearsay  is  no 
evidence,  firstly,  because  evidence  must  be  limited  to  facts,  and 
the  contents  of  a  statement  are  not  facts ;  and  secondly,  as  will 
be  seen  later,  because  the  use  of  hearsay  is  not  a  legal 
method  of  proof  (u).    Thus — 

'  (i)  The  issue  is  whether  A  was  at  home  at  a  certain  date. 
B  called  at  A's  house  on  that  date  and  was  told  by  A's  servant 
that  A  was  not  at  home.  This  statement  is  no  evidence  that 
A  was  not  at  home.  If,  however,  the  servant  gives  evidence 
that  A  was  at  home  on  that  date,  her  previous  statement  is 
relevant  to  show  that  she  is  unworthy  of  belief. 

(ii)  The  issue  is  whether  a  deed  was  forged.  A  statement 
by  one  of  the  attesting  witnesses  (since  deceased)  that  he  forged 
it,  is  inadmissible  (x). 

(iii)  The  issue  is  whether  A  was  sane.  Letters  written  to  A 
by  persons  since  deceased,  treating  A  as  sane,  and  possessing 
certain  qualities,  are  not  admissible  as  proof  that  he  was  sane 
and  did  possess  those  qualities.  Such  letters  are  mere  hear- 
say, they  are  equivalent  only  to  statements  by  the  writers  that 
A  was  in  their  opinion  sane  and  possessed  those  qualities  (y). 
Exceptions. — In  the  following  cases  hearsay  is  admissible  : — 
A.  Where  the  statement  itself  is  substantially  part  of  a 
transaction  which  is  in  issue,  or  relevant  to  the  issue,  or 
accompanies  and  explains  a  fact  which  is  in  issue,  or  relevant 
to  the  issue. 

(i)  A  is  charged  with  the  murder  of  B ;  (a)  a  person  in 
another  room  hears  A  and  B  fighting,  and  hears  B 
exclaim  "  Don't,  Harry ! "  the  exclamation  is  ad- 
missible; (j3)  B  rushes  into  the  street,  and  exclaims 
"  See  what  Harry  has  done  for  me."  This  is  not  part 
of  the  transaction,  but  a  narrative  of  past  events,  and 
is  inadmissible  (2). 

(«)  One  of  the  fundamental  objections  to  hearsay  is  "  the  want  of  the  safe- 
gnards  of  cross-examination  "  {Sturla  v.  Freccia,  5  A.  C.  at  p.  640).  Where 
therefore  cross-examination  was  possible  such  evidence  is  more  readily 
admitted ;  see  exceptions  G.  H.  I.,  post,  p.  224. 

{x)  Stohart  v.  Dryden,  1  M.  &  W.  615. 

(y)  Wright  v.  Doe,  7  A.  &  E.  813  ;  but  note  carefully  p.  220. 

(2)  B.  V.  Bedingfield,  14  Cox,  841  [C.  L.  C.  56]. 
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(ii)  The  issue  is  whether  A  is  sane.  Letters  written  to  him 
are  res  inter  alios  acta,  and  not  in  themselves  part  of 
any  res  gesta  hy  him,',  their  contents  are  therefore 
prima  fade  inadmissible.  But  if  A  acted  on  any  of  the 
letters,  then,  as  all  B's  actions  are  relevant,  the  contents 
of  the  letters  will  be  admissible  if  they  reflect  light  upon 
or  qualify  the  acts  of  A  (a). 

B.  Where  the  statement  relates  to  the  existence  of  any 
bodily  or  mental  condition,  and  is  made  by  a  person  whose 
condition  at  the  time  of  making  the  statement  is  in  issue  (h). 
Such  statements  are  admissible  only  so  far  as  they  relate 
to  the  nature  and  effects  of  the  condition.  Nothing  is  ad- 
missible which  is  in  the  nature  of  a  narrative  as  to  how, 
or  by  whom,  the  condition  was  caused  (c). 

C.  Complaints. — On  charges  of  sexual  offences  against 
females,  the  terms  of  a  complaint  are  admissible  and  relevant 
subject  to  the  following  conditions  and  for  the  following 
purposes.  To  render  a  complaint  admissible  (i)  it  must  have 
been  voluntary;  the  mere  fact  that  it  was  made  in  answer 
to  questions  will  not,  however,  make  it  inadmissible  unless  it 
was  induced  by  questions  of  a  leading  or  suggestive  character, 
"  so  that  but  for  the  questioning  there  probably  would  have 
been  no  voluntary  complaint " ;  (ii)  the  complaint  must  have 
been  made  "at  the  first  opportunity  after  the  offence  which 
reasonably  presents  itself."  It  is  then  relevant  not  to  prove  the 
facts  complained  of,  but  after  proof  of  such  facts,  it  is  relevant 
in  corroboration  of  the  evidence  given  by  the  prosecutrix,  and 
when  consent  is  in  issue,  to  prove  absence  of  consent:  the 
judge,  moreover,  must  warn  the  jury  that  it  is  only  relevant  for 
this  purpose  {d). 

D.  Declarations  made  hy  deceased  persons  are  admissible  in 
certain  cases,  of  which  the  following  are  the  most  important : — 

(i)  Declarations    against     the    pecuniary    or    proprietary 

(a)  Wright  v.  Doe,  7  A.  &  E.  313. 

(b)  B.  V.  Johnson,  2  C.  &  K.  354;   Aveson  v.  Kinnaird,  6  East,  188 
[0.  L.  C.  59]. 

(c)  B.  V.  Nicholas,  2  0.  &  K.  at  p.  248. 

(d)  B.  V.  Osborne,  [1906]  1  K.  B.  551  [C.  L.  C.  72]. 
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interest  of  the  deceased.    The  declaration  is  evidence 
not  only  of  such  facts  as  were  against  interest,  but  of 
all  connected  facts  to  which  it  refers.     Thus — 
(a)  An  entry  by  a  deceased  surgeon  of  payment  of  his 
fees  for  attending  a  confinement  on  a  certain  date, 
is  evidence,  not  only  of  the  receipt  of  the  money, 
which  is  a  declaration  against  his  pecuniary  interest, 
but  also  of  the  date  of  the  child's  birth  and  the 
names  of  its  parents  {e). 
(/3)  An  entry  in  the  books  of  A  (deceased)  that  he  has 
paid  a  quarter's  rent  for  the  premises  he  occupies,  is 
evidence,  not  only  that  he  was  a  tenant  and  not  owner 
(this  being  the  declaration  against  his  proprietary 
interest)  but  also  of  the  amount  and  payment  of  the 
rent  (/)  and  of  the  name  of  the  landlord  {g). 
(ii)  Declarations  made  in  the  discharge  of  a  duty  and  con- 
temporaneously with  the  facts  recorded  and  without 
any  motive  to  misrepresent.     Such   declarations   are 
admissible  only  to   prove   acts  which  it  was  the  de- 
clarant's duty  (h)  both  to  do  and  to  record,  and  not  of 
any  other  facts  contained  in  the  declaration.     Thus — 
(a)  An  entry  of  delivery  of  beer  made  in  A's  books  on  the 
evening  of  the  delivery,  and  signed  by  a  deceased 
drayman,  whose  duty  it  was  to  deliver  the  beer  and 
sign  the  entry,  is  admissible  to  prove  the  delivery  of 
the  beer  (i). 
(/3)  The  issue  is  whether  A  was  arrested  at  a  certain  place. 
A  certificate  of  arrest  annexed  to  the  writ  by  a 
deceased  sheriffs  officer  is  relevant  to  prove  the  fact 
and  time  of  the  arrest,  but  not  the  place,  it  being  no 
part  of  the  officer's  duty  to  record  the  place  of  arrest  (^'), 

(e)  Eigham  v.  Eidgway,  10  East,  109  [0.  L.  C.  158]. 

(/)  B.  V.  Exeter  L.R.,i  Q.  B.  341. 

(g)  Peaceable  v.  Watson,  4  Taunt.  16.  Possession  is  prima  facie  evidence 
of  ovmership  (ibid.). 

(h)  A  mere  practice  to  record  the  faots  is  insuffiolent  [Trotter  T.  Maclean^ 
13  Gh.  D.  574). 

(i)  Price  v.  Torrington,  Salk.  285  [0.  L.  0. 117]. 

{h)  Chambers  v.  Bemasconi,  1  C.  M.  &  R.  347  [C.  L.  0. 156], 
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iii.  Dying  declarations  are  admissible  only  if — 

(a)  The  charge  is  one  of  the  murder  or  manslaughter  of 

the  declarant  {I),  and 
(/3)  The  declaration  relates  to  the  circumstances  of  the 

death,  and 
(y)  At  the  time  when   the  declaration  was  made   the 
declarant  was  in  "settled,  hopeless  expectation   of 
death  (w).     Any  hope  of  recovery,  however  slight, 
renders  the  evidence  inadmissible  (n). 
E.  Confessions    made   voluntarily  by  an   accused   person. 
The  burden  of  proving  to  the  satisfaction  of  the  judge  that  the 
confession  was  free  and  voluntary  rests  on  the  prosecution. 
"  If  it  proceeds  from  remorse  and  a  desire  to  make  reparation 
for  the  crime  it  is  admissible.    If  it  flows  from  hope  or  fear 
excited  by  a  person  in  authority  it  is  inadmissible  "  (o).     To 
render  a  confession  inadmissible — 

i.  An  inducement  to  confess  must  have  been  held  out  by  a 
person  in  authority,  i.e.  by  some  one  engaged  in  the  prosecu- 
tion, arrest,  detention,  or  examination  of  the  prisoner  or  by 
some  one  else  in  the  presence  and  without  the  dissent  of  a 
person  in  authority  (p).  The  prisoner's  master  is  not  a  person 
in  authority  unless  the  offence  was  committed  against 
him  (q). 

ii.  The  inducement  must  be  of  some  worldly  advantage 
held  out  or  threat  made  with  regard  to  the  charge  calcu- 
lated to  make  his  confession  an  untrue  one  (r).  Persuasion  on 
moral  or  religious  grounds  (5),  or  by  the  promise  of  some  advan- 
tage unconnected  with  the  result  of  the  prosecution,  e,g.  a 


(0  B.  V.  Mead,  2  B.  ds  0.  605  [0.  L.  0. 183]. 
,      (w)  See  jB.  v.  Perry,  [1909]  2  K.  B.  697. 

(n)  B.  V.  Jenkins,  L.  R.  1  0.  0.  B.  187  [0.  L.  C.  181]. 

(0)  B.  V.  Thompson,  [1893]  2  Q.  B.  12. 

(p)  B.  V.  Taylor,  8  0.  &  P.  733 ;  B.  v.  Laugher,  2  0.  &  K.  226. 

(2)  B.  V.  Moore,  2  Den.  522. 
'      (r)  B.  V,  James,  L.  R.  1  0.  0.  R.  96  [C.  L.  0.  149]. 

(s)  B.  V.  Baldry,  2  Den.  430  [0.  L.  0.  146].  "  The  words  '  you  had  better ' 
tell  the  truth  seem  to  have  acquired  a  sort  of  technical  meaning,  importing 
either  a  threat  or  a  benefit "  (£.  y,  Jarvia,  L.  B.  1  0.  0.  B.  at  p.  99 ;  cf.  Arch. 
392). 
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promise  to  let  the  prisoner  see  his  wife  will  not  make  the 
confession  inadmissible  (t). 

iii.  The  inducement  must  be  the  actual  cause  of  the  con- 
fession. A  confession  made  after  the  inducement  has  been 
removed  is  admissible  (u), 

A  confession  is  not  inadmissible  because  it  was  obtained 
under  a  promise  of  secrecy  (v)  or  as  a  result  of  questions  put 
by  the  police  (x),  but  the  Court  may  refuse  to  allow  evidence 
of  a  confession  obtained  by  questions  by  the  police  after  the 
prisoner  was  in  custody  if  the  method  of  questioning  was  im- 
proper or  unfair  (y).  Even  though  a  confession  is  inadmissible 
any  facts  discovered  thereby  and  so  much  of  the  confession 
as  relates  to  those  facts  is  admissible  (z). 

Subject  to  the  next  rule  a  man's  confession  is  evidence 
against  himself  only  and  not  against  any  of  his  accomplices  (a). 

A  confession  may  be  made  by  silence  or  conduct.  For 
this  reason  statements  made  in  the  presence  or  hearing  of  a 
person  are  admissible  against  him  if  made  "  upon  an  occasion 
on  which  he  might  reasonably  be  expected  to  make  some 
observation,  explanation,  or  denial.  .  .  .  Such  statements  are, 
however,  never  evidence  of  the  facts  stated  in  them ;  they  are 
admissible  only  as  introductory  to,  or  explanatory  of,  the 
answer  given  to  them  by  the  person  in  whose  presence  they 
are  made.  Such  answer  may,  of  course,  be  given  either  by 
words  or  by  conduct,  e.g.  by  remaining  silent  on  an  occasion 
which  demanded  an  answer  "  (b). 


{{)  R.  V.  Lloyd,  6  C.  &  P.  393  [C.  L.  0. 151]. 

(tt)  B.  V,  Clewes,  4  0.  &  P.  221. 

(v)  B.  V.  Thomas,  7  0.  «&  P.  345. 

(x)  B.  V.  Best,  [1909]  1  K.  B.  692. 

{y)  B.  V.  Knight,  20  Cox,  711.  A  police  officer  has  a  right  to  question  a 
person  in  order  to  ascertain  whether  an  ofEence  has  heen  committed,  and 
whether  there  is  any  ground  for  arresting  the  person  questioned.  After  he 
has  made  up  his  mind  to  arrest,  and  after  the  arrest,  he  has  no  such  right 
{Ibid.,  and  see  Arch.  396). 

(«)  B.  V.  Gould,  9  0.  &  P.  364. 

(a)  B.  V.  Swinnerton,  0.  &  M.  593. 

(6)  B.  V.  Norton,  [1910]  2  K.  B.  at  p.  499.  The  last  qualification  is  im- 
portant :  "  Silence  is  not  evidence  of  an  admission  unless  there  are  circum- 
Btancea  which  render  it  more  reasouablj  probable  that  a  roan  would  answer 
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F.  Statements  contained  in  public  docmnents,  i.e.  documents 
made  for  the  purpose  of  the  public  making  use  of  them  (c),  and 
in  bankers'  books.     Thus — 

(i)  Government  Grazettes  are  admissible  evidence  of  the 
public  matters  contained  therein. 

(ii)  Official  registers — English  or  foreign — are  admissible 
evidence  of  "  maXX/ets  jpi'operly  and  regularly  recorded  in 
them  when  it  sufficiently  appears  .  .  .  that  they  have 
been  kept  under  the  sanction  of  public  authority  and 
are  recognized  by  the  tribunals  of  the  county  {i.e.  of 
the  county  where  they  are  kept)  as  public  records  (rf). 

(iii)  Statements  in  bankers'  books  may  be  proved  by  copies 
of  the  entries  therein,  which  SLie  prima  facie  evidence 
of  matters  recorded  (e). 

G.  Previous  Proceedings. — Evidence  given  by  a  witness  in 
previous  proceedings  is  admissible  if  the  witness  is  dead,  insane, 
[permanently  unable  to  travel]  (/),  or  kept  out  of  the  way  by 
the  prisoner,  provided  that  the  prisoner  is  being  tried  upon  the 
a&me  facts  as  those  which  formed  the  subject  of  the  previous 
proceedings,  and  that  in  the  previous  proceedings  he  had  an 
opportunity  of  cross-examining  the  witness. 

Evidence  given  by  the  prisoner  as  a  witness  in  any  previous 
proceedings  is  admissible  against  him  unless  (i)  he  is  specially 
protected  by  statute,  or  (ii)  he  was  in  such  proceedings 
improperly  compelled  to  answer  incriminating  questions  (^). 

H.  Depositions. — The  depositions  of  witnesses  taken  in  pre- 
liminary proceedings  before  justices  upon  an  indictable  offence 
may  be  read  as  evidence  at  the  trial  if  (i)  the  witness  is  dead, 
insane,  so  ill  as  to  be  unable  to  travel,  or  kept  out  of  the  way 


the  charge  made  against  him  than  that  he  would  not "  {Wiedemann  v.  WcUpole, 
[1891]  2  Q.  B.  534  [C.  L.  0.  103]. 

(c)  Sturla  V.  Freccia,  5  A.  C.  623. 

(d)  Lyell  v.  Kennedy,  14  A.  C.  at  p.  448.  By  8.  83  of  the  Companies 
Consolidation  Act,  1908,  the  register  of  members  of  a  company  is  primd  facie 
evidence  of  the  matters  directed  or  authorized  by  the  Act  to  be  inserted 
therein. 

(e)  Bankers'  Books  Evidence  Act,  1879,  b.  8,  pott,  p.  S87t 
(/)  Cf.  PoweU  Evidence,  825,  826. 

(^)  Seejwst,  p.  281. 
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by  the  prisoner,  and  (ii)  the  deposition  is  signed  by  the  justice 
and  the  witness,  and  (iii)  it  was  taken  in  the  presence  of  the 
magistrate  and  of  the  prisoner  who  had  an  opportunity  for 
cross-examining  (h). 

Any  statement  made  by  the  prisoner  in  such  proceedings 
after  being  cautioned  in  the  prescribed  manner  is  admissible 
against  him  at  the  trial.  If  he  gives  evidence  on  his  own 
behalf  it  is  admissible  against  him  at  the  trial  although  he 
then  declines  to  give  evidence  (i). 

Depositions  taken  before  coroners  are  admissible  on  the 
death  of  the  witness,  if  they  are  signed  by  the  coroner  and 
the  witness,  and  the  prisoner  had  full  opportunity  for  cross- 
examination  (k). 

I.  Depositions  for  the  perpetuation  of  testimony. — By  s.  6 
of  the  Criminal  Law  Amendment  Act,  1867,  whenever  it 
appears  to  the  satisfaction  of  a  justice  that  a  person  danger- 
ously ill,  and  in  the  opinion  of  a  registered  medical  practitioner 
not  likely  to  recover,  is  able  and  willing  to  give  material  in- 
formation as  to  any  indictable  offence  or  any  person  accused  of 
such  offence,  and  his  depositions  cannot  be  taken  in  the  ordinary 
way,  the  justice  may  take  in  writing  his  depositions  on  oath  or 
affirmation,  which  may  be  put  in  evidence  for  or  against  any 
person  charged  with  an  offence  to  which  they  relate,  if  (i)  the 
declarant  is  dead  or  it  is  proved  that  there  is  no  reasonable 
probability  that  he  will  ever  be  able  to  travel  or  give  evidence 
and  (ii)  the  declaration  purports  to  be  signed  by  the  justice  by 
or  before  whom  it  was  taken,  and  (iii)  the  person  against  whom 
it  is  to  be  used  had  reasonable  notice  of  the  intention  to  take 
the  statement  and  full  opportunity  of  being  present  and  cross- 
examining  the  person  making  it. 

5.  Character. — (A)  The  fact  that  the  prisoner  is  of  good 
character,  i.e.  good  general  reputation  with  respect  to  acts  of 
the  particular  kind  which  is  the  subject  of  the  charge,  is 
always  admissible  as  raising  a  presumption  of  his  innocence. 

{h)  Indictable  Offences  Act,  1848,  s.  17;  Criminal  Law  Amendment  Act, 
1867,  B.  3 ;  c/.  E.  v.  Scaife,  17  Q.  B.  242.    See  also  St.  Dig.  Ev.  Art.  140. 
(i)  Arch.  386-388. 
(k)  R.  V.  Black,  74  J.  P.  71. 
E.O.L.  15 
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(B)  The  fact  that  he  is  of  bad  general  reputation  is  not 
relevant  as  raising  any  presumption  of  his  guilt,  and  is  not 
admissible  in  the  first  instance,  but  only — 

i.  To  rebut  evidence  of  good  general  reputation  (I). 

ii.  Under  s.  1  (/)  of  the  Criminal  Evidence  Act,  1898  (m). 
iii.  Where  he  is  indicted  for  being  a  habitual  criminal  (w). 
iv.  After  verdict  in  order  to  determine  the  punishment. 

(C)  The  fact  that  the  prisoner  has  committed  other  offences 
is  not  relevant  except — 

i.  Where  such  evidence  shows  a  system  of  offences, 
ii.  Under  s.  1  (/)  of  the  Criminal  Evidence  Act,  1898. 

(D)  The  fact  that  the  prisoner  has  been  previously  convicted 
is  not  relevant  except — 

i.    Under  s.  1  (/)  of  the  Criminal  Evidence  Act,  1898. 
ii.  Where  it  is  an  essential  element  of  the  charge  (o). 
iii.  After  conviction  to  increase  the  punishment  (p). 

(E)  The  character  of  a  witness  is  relevant  as  affecting  his 
credibility. 

(F)  When  a  prosecutor  gives  evidence  his  character  like  that 
of  any  other  witness  is  relevant  as  affecting  his  credibility. 
Apart  from  this  his  character  is  irrelevant  (q). 

Proof. — Evidence  may  be  oral,  documentary,  or  real.  Oral 
evidence  must  be  the  direct  evidence  of  a  witness,  testimony  of 
facts  which  he  has  himself  heard,  seen  or  perceived,  together  with 
such  evidence  of  hearsay,  opinion,  character  as  is  admissible — 

All  oral  evidence  must  be  given  either  (r) — 

(V)  B.  V.  Rowton,  10  Cox,  25  [C.  L.  C.  98].  The  evidence  must  in  both 
cases  be  on  the  general  reputation  of  the  prisoner,  not  the  opinion  of  the 
"Witness  as  to  his  disposition  (ibid.). 

(m)  Post,  p.  232. 

(n)  By  8.  10  (5)  of  the  Prevention  of  Crimes  Act,  1908,  where  a  person  is 
charged  with  being  a  habitual  criminal,  evidence  of  character  and  repute  may 
be  admitted  on  the  question  whether  the  accused  is  or  is  not  leading  persist- 
ently a  dishonest  or  criminal  life. 

(o)  E.g.  on  a  charge  under  the  Prevention  of  Crimes  Act,  1871,  s.  7  {ante, 
p.  176),  or  a  charge  of  being  a  habitual  criminal  {ante,  p.  177). 

(p)  Ante,  p.  203. 

(g)  To  this  there  is  one  exception :  in  case  of  rape  the  character  of  the 
prosecutrix  is  relevant  upon  the  question  of  consent  {post,  p.  234). 

(r)  Oaths  Act,  1888,  amended  as  to  the  form  of  oath  by  the  Oaths  Act, 
1909. 
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(1)  On  oath  upon  the  New  Testament,  or  in  the  case  of 

Jews  upon  the  Old  Testament,  or  in  the  Scotch  form 
or  in  any  form  which  according  to  his  religion  binds 
the  conscience  of  the  witness. 

(2)  On   affirmation,  which  is   permissible  only  where  the 

witness  objects  to  take  an  oath  either  because  he  has 
no  religious  belief,  or  because  the  taking  of  oaths  is 
contrary  to  his  religious  belief. 
In  certain  cases,  however,  the  unsworn  evidence  of  a  child 
against  whom  an  ofifence  has   been  committed  is  admissible, 
when  in  the  opinion  of  the  Court  it  does  not  understand  the 
nature  of  an  oath,  provided  that  it  is  of  sujSicient  intelligence  to 
justify  the  reception  of  the  evidence  and  understands  the  duty 
of  speaking  the  truth.     Such  unsworn  evidence  is  to  be  deemed 
a  deposition,  though  not  taken  on  oath,  but  it  is  not  sufficient  for 
a  conviction  unless  it   is  corroborated  in  some  material  par- 
ticular (s).    The  cases  in  which  it  is  admissible  are — 

i.  Offences  against  Part  II.  the  Children  Act,  1908  (t). 
ii.  Offences  specified  in  the  first  schedule  to  that  Act  (u). 
iii  Offences  under  the  Prevention  of  Cruelty  to  Children 
Act,  1904. 
Competency  of  witnesses. — Subject  to  special  rules  relating 
to  the  prisoner  and  his  or  her  wife  or  husband,  all  persons  are 
competent  to  give  evidence,  unless  in  the  opinion  of  the  judge 
they  are  through  infancy  or  any  mental  disability  unable  to 
understand  the  nature  of  an  oath  and  the  duty  of  speaking  the 

(s)  Children  Act,  1908,  b.  30. 

(t)  See  pp.  90,  91,  for  the  indictable  offences  in  this  part  of  the  Act. 

{u)  These  offences  are  (i)  any  offence  under  ss.  27,  55,  66  of  the  Offences 
against  the  Person  Act,  1861,  (ii)  any  offence  against  a  child  or  young  person 
under  ss.  6,  42,  43,  62,  62  of  the  last  Act  or  the  Criminal  Law  Amendment 
Act,  1885,  (iii)  offences  under  the  Dangerous  Performance  Acts,  1879  and  1897, 
(d)  any  other  offence  involving  bodily  injury  to  a  child  or  young  person. 
By  the  Children  Act,  1908,  provisions  are  made  for  taking  out  of  court  the 
depositions  of  a  child  or  young  person  against  whom  an  offence  has  been 
committed,  if  attendance  In  court  wo\ild  involve  serious  danger  to  its  life  or 
health  (s.  28).  It  is  also  provided  that  if  attendance  at  the  court  of  trial 
would  involve  serious  danger,  the  deposition  shall  be  admissible  in  evidence  if 
It  was  signed  by  the  justice  before  whom  it  was  taken,  and  if  the  person  against 
whom  it  is  to  be  used  had  reasonable  notice  of  the  intention  to  take  the 
deposition,  and  an  opportunity  of  cross-examining  the  deponent  (s.  29). 
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truth  or  to  give  rational  evidence.  It  is  for  the  judge  to  decide 
whether  the  witness  is  competent,  but  for  the  jury  to  say 
what  degree  of  credit  is  to  be  given  to  his  testimony.  A  person 
who  is  partially  insane  is  not  necessarily  incompetent  to  give 
evidence  (x). 

Every  person  who  is  competent  is  also  as  a  rule  compellable, 
but  may  refuse  to  answer  certain  questions  (y). 

The  rules  as  to  the  prisoner  and  his  or  her  consort  are  con- 
tained in  the  following  statutes — 

1.  By  the  Evidence  Act,  1877,  on  the  trial  of  any  indictment 
or  other  proceeding  for  non-repair  of,  or  nuisance  to  a  public 
highway  or  bridge,  or  nuisance  to  a  river,  or  for  trying  or  enforc- 
ing a  civil  right,  the  defendant  and  the  wife  or  husband  of  the 
defendant  are  admissible  witnesses  and  compellable  to  give 
evidence. 

2.  By  the  Criminal  Evidence  Act,  1898— 

Every  person  charged  with  an  offence  and  the  wife  or 
husband  of  such  person  is  a  competent  witness  for  the  defence 
at  every  stage  of  the  proceedings  (2),  whether  the  prisoner  is 
charged  solely  or  jointly  with  any  other  person  (a). 

The  prisoner  can  be  called  only  on  his  own  application. 
The  wife  or  husband  of  the  prisoner  can  be  called  only  on 
the  application  of  the  prisoner  except  (h) — 

i.  "Where  the  offence  is  one  in  respect  of  which  he  or  she 
could  be  called  at  common  law  without  the  consent 
of  the  accused,  i.e.  personal  injury, 
ii.  Where  the  offence  is  one  under  any  of  the  enactments 
specified  in  the  schedule  to  the  Act(c),  or  under 
Part  II.  of  the   Children  Act,  1908,  or  any  of  the 

(x)  R.  V.  mU,  2  Den.  C.  C.  254  [C.  L.  0.  208]. 

(y)  P.  231. 

(e)  Except  (i)  before  the  grand  jury,  which  does  not  hear  witnesses  for  the 
defence  {R.  v.  Rhodes,  [1899]  1  Q.  B.  77),  and  (ii)  after  conviction,  in  mitigation 
of  punishment  {R.  v.  Eodghinson,  64  J.  P.  808). 

(a)  S.  1.  (6)  S.  4. 

(c)  These  enactments  are  (i)  Vagrancy  Act,  1824,  b.  3  (neglect  to  maintain 
or  desertion  of  wife  or  family),  (ii)  Poor  Law  (Scotland)  Act,  1845,  s.  80, 
(iii)  Offences  against  the  Person  Act,  1861,  bs.  48-55,  (Iv)  Married  Women's 
Property  Act,  1882,  bs.  12  and  16,  (v)  Crijuinal  Law  Amendment  Act,  1885. 
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enactments  in  the  first  schedule  to  that  Act  (d),  or 
under  the  Incest  Act,  1908  (e). 

Nothing  in  the  Act,  however,  shall  make  a  husband  or  wife 
compellable  to  disclose  communications  made  by  the  other 
during  marriage. 

If  the  accused  is  the  only  witness  for  the  defence  he  must  give 
his  evidence  at  the  close  of  the  evidence  for  the  prosecution  (/). 

The  mere  fact  that  the  accused  gives  evidence  does  not 
entitle  the  prosecution  to  reply  (g).  His  failure  or  the  failure 
of  the  husband  or  the  wife  of  the  accused  to  give  evidence  may 
be  commented  upon  by  the  judge  (h),  but  not  by  the  prosecu- 
tion (i). 

Nothing  in  the  Act  affects  s.  18  of  the  Indictable  Offences 
Act,  1848  (k),  nor  the  right  of  the  prisoner  to  make  a  statement 
without  being  sworn  (/). 

Examination  of  witnesses. — The  witnesses  may  be  (1) 
examined  in  chief  ;  (2)  cross-examined ;  (3)  re-examined. 

(1)  The  examination  in  chief  must  not — except  in  case  of 
rebutting  evidence — relate  to  anything  but  matters  in  issue  or 
directly  relevant  to  the  issue. 

In  examination  in  chief  and  re-examination  leading  questions 
are  not  as  a  rule  permitted,  i.e.  questions  so  framed  as  to 
suggest  to  the  witness  what  answer  is  required.  Leading 
questions  are,  however,  permitted  (i)  in  matters  which  are 
undisputed  or  merely  introductory ;  (ii)  to  identify  persons  or 
things ;  (iu)  in  order  to  obtain  a  direct  contradiction  of  a  fact 
sworn  to  by  another  witness.  Though  a  witness  must  speak 
only  of  matters  within  his  own  knowledge  and  recollection,  he 
may  refresh  his  memory  by  reference  to  any  memorandum  if  (i) 
made  at  or  about  the  time  of  the  fact  to  which  it  refers,  and 


(d)  Id.  s.  27. 

(e)  Id.  s.  4  (4).  In  cases  under  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  the  accused  and  bis  or  her  consort  are  competent  but  not  compellable 
(5.  12). 

(/)  S.  2.    If  there  are  other  witnesses  for  the  defence,  the  accused  should 
give  his  evidence  before  they  are  called. 
(g)  S.  3. 

{h)  R.  V.  Rhodes,  [1899]  1  Q.  B.  77. 
(i)  S.  1  (6).  {k)  Ante,  p.  165.  (I)  S.  1  {h). 
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(ii)  either  made  by  himself  or  seen  by  him  when  the  facts  were 
fresh  in  his  mind  and  then  recognized  to  be  correct  (m).  The 
opposite  party  may  see  any  such  memorandum  and  cross- 
examine  upon  such  parts  as  are  referred  to  without  making 
them  evidence  against  him,  but  if  he  examines  on  any  other 
parts  they  become  evidence  against  him  (n). 

Cross-examination. — The  object  of  cross-examination  is — 

1.  To   obtain  from    the  witness    admissions  which   may 

strengthen  the  case  of  the  cross-examining  party. 

2.  To  weaken  the  case  of  the  opponent  by  showing  that  the 

evidence  is  inaccurate,  contradictory,  or  improbable, 
or  that  the  witness  is  unworthy  of  belief. 
As  a  general  rule  a  party  should  cross-examine  his  opponent's 
witnesses  on  so  much  of  his  own  case  as  concerns  that  particular 
witness,  e.g.  if  he  does  not  accept  the  version  given  by  the 
witness  of  a  transaction  he  should  put  to  him  what  he  suggests 
is  the  true  version  which  he  himself  intends  to  prove  (o). 
Failure  to  cross-examine  usually  amounts  to  an  acceptance  of 
the  evidence.  Incautious  cross-examination  may,  however,  let 
in  evidence  that  was  not  admissible  in  chief,  e.g.  cross-examina- 
tion on  parts  of  a  memorandum  which  have  not  been  referred 
to  by  the  witness.  So,  also,  cross-examination  may  let  in 
evidence  of  conversation  not  admissible  in  the  first  instance  (p). 
Leading  questions  are  permissible  in  cross-examination  (j). 
Cross-examination  is  not  limited  to  facts  in  issue  or  directly 
relevant :  the  credibility  of  a  witness  depends  on  (i)  his  know- 
ledge of  the  facts ;  (ii)  his  disinterestedness ;  (iii)  his  integrity ; 
(iv)  his  veracity,  and  (v)  his  being  bound  to  speak  the  truth  by 
such  an  oath  or  affirmation  as  he  considers  obligatory  (r).  He 
may,  therefore,  be  asked  any  question  which — 

(m)  Maugham  v.  Hubbard,  8  B.  &  C.  14  [C.  L.  C.  213];  Burrough  v. 
Martin,  2  Camp.  112  [C.  L.  C.  214].  An  expert  witness  may  refer  to  works 
published  by  others  in  order  to  refresh  his  memory  or  correct  his  opinion. 
See  the  Sussex  Peerage  Case,  11  CI.  &  Fin.  at  p.  117. 

(n)  Gregory  v.  Tavemor,  6  0.  &  P.  280. 

(o)  For  an  explanation  of  this,  see  The  Queen's  Case,  2  B.  &  B.  at  p.  813. 

Ip)  Cf.  Powell,  p.  137. 

(g)  Parhin  v.  Moon,  7  C.  &  P.  408. 

(r)  Arch.  470. 
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A.  Tests  his  means  of  knowledge  and  reasons  for  recollection 
or  powers  of  memory  and  judgment. 

B.  Impeaches  his  credit  by  showing — 
(i)  His  interest,  bias,  or  partiality  (s). 

(ii)  That  he  has  on  other  occasions  made  statements  incon- 
sistent with  his  present  testimony  (t), 
(iii)  That  he  has  at  any  time  committed  or  been  convicted 
of  any  crime,  or  dishonest  or  immoral  conduct,  or  is 
of  bad  character,  or  such  bad  general  reputation  as 
not  to  be  worthy  of  belief  (tt). 
'    Protection    of    witnesses. — 1.    A   witness,    other   than   an 
accused  person  giving  evidence  on  his  own  behalf,  cannot  in 
general  be  compelled  to  answer  any  question  which  he  swears 
will  tend  to  expose  him  to  any  criminal  charge,  penalty,  or 
forfeiture  (x).     To  entitle  him  to  this  "  privilege  of  silence," 
the  Court  must  see  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give  that 
there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer  (y).  If  the  witness  after  claim- 
ing privilege  is  improperly  compelled  to  answer  his  answer  cannot 
in  subsequent  proceedings  be  given  in  evidence  against  him  (z). 

(s)  Thomas  v.  David,  7  0.  &  P.  350  [0.  L.  C.  232] ;  Att.-Oen.  v.  Hitchcock, 
1  Ex.  91  [0.  L.  C.  228].  Before  the  Evidence  Act,  1843,  a  person  who  had 
any  interest  in  the  proceedings  or  who  had  been  convicted  of  certain  crimes 
was  incompetent  to  give  evidence ;  that  Act  removed  any  incapacity  arising 
from  crime  or  interest,  but  cross-examination  on  these  matters  is  admissible 
as  lessening  the  weight  of  the  evidence. 

(t)  Criminal  Procedure  Act,  1865,  8.  4. 

{u)  In  the  case  of  an  accused  person  giving  evidence  on  this  own  behalf, 
such  questions  are  permissible  only  in  the  special  cases  provided  for  by  the 
Criminal  Evidence  Act,  1898  (^post,  p.  232). 

(a;)  Evidence  Act,  1851,  s,  3. 

(y)  B.  V.  Boyes,  1  B.  &  S.  at  p.  330  [C.  L.  C.  235]. 

(z)  B.  V.  Garbett,  2  C.  «Ss  K.  474.  By  some  statutes  it  is  provided  that  a 
witness  cannot  refuse  to  answer  questions  on  certain  matters  on  the  ground 
that  they  would  criminate  him,  but  that  his  answers  shall  not  be  admissible 
against  him  in  criminal  proceedings  arising  out  of  the  same  transaction. 
Thus  by  s.  27  of  the  Bankruptcy  Act,  1890,  a  statement  made  in  any  com- 
pulsory proceeding  in  bankruptcy  is  not  admissible  against  him  in  proceedings 
for  any  misdemeanour  within  ss.  75-84  of  the  Larceny  Act,  1861  (frauds  by 
bankers,  trustees,  etc. ;  the  Larceny  Act,  1901,  is  now  substituted  for  ss.  75, 
76).    Similar  provisions  are  contained  in  many  other  statutes  (see  Arch.  390). 
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An  accused  person  may,  however,  in  cross-examination  he 
asked  any  question  though  it  would  criminate  him  as  to  the 
offence  charged  (a), 

2.  An  accused  person  giving  evidence  for  the  defence  may 
not  be  asked,  and  if  asked  cannot  be  compelled  to  answer  any 
question  tending  to  show  that  he  has  committed  or  been  con- 
victed of  or  been  charged  with  any  offence  other  than  that 
wherewith  he  is  charged,  or  is  of  bad  character  unless  (i)  proof 
that  he  has  committed  or  been  convicted  of  such  other  offences 
is  admissible  evidence  to  show  that  he  is  guilty  of  the  offence 
wherewith  he  is  then  charged,  or  (ii)  he  has  personally  or  by 
his  advocate  asked  questions  of  the  witnesses  for  the  prosecu- 
tion to  establish  his  own  good  character,  or  has  given  evidence 
of  his  good  character  or  the  nature  or  conduct  of  the  defence  is 
such  as  to  involve  imputations  on  the  character  of  the  prosecutor 
or  the  witnesses  for  the  prosecution,  or  (iii)  he  has  given  evidence 
against  any  other  person  charged  with  the  same  offence  (&). 

3.  Privilege  (i)  no  witness  can  be  compelled  to  disclose 
any  communication  made  to  him  by  his  or  her  husband  or  wife 
during  marriage ;  (ii)  no  witness  can  be  compelled  to  disclose 
any  communications  which  his  legal  adviser  could  not  disclose 
without  his  permission  (c). 

Re-examination. — After  the  witness  has  been  cross-examined 
he  may  be  re-examined  by  the  party  calling  him  in  order  to 
explain  any  answers  given  by  him  in  cross-examination.  "  I 
think  the  counsel  has  a  right  upon  re-examination  to  ask  all 
questions  which  may  be  proper  to  draw  forth  an  explanation 

(a)  Criminal  Evidence  Act,  1898,  9.  1  (e). 

(b)  Criminal  Evidence  Act,  1898,  s.  1  (/).  A  prisoner  is  entitled  to  be 
called  for  the  defence  generally  not  merely  on  his  own  behalf,  but  where  he 
gives  evidence  on  behalf  of  another  prisoner  charged  jointly  with  him  he  may 
be  cross-examined  to  show  his  own  guilt  (fl.  v.  Rowland,  [1910]  1  K.  B.  458). 
If  he  gives  evidence  incriminating  a  fellow  prisoner  he  may  be  cross-examined 
on  behalf  of  that  prisoner  (R.  v.  Hadwen,  [1902]  1  K.  B.  882).  Allegations 
which  are  necessary  for  developing  the  defence  and  rebutting  the  actual 
charge  are  not  within  this  section.  To  amount  to  an  "  imputation  "  there 
must  be  something  amounting  to  an  attack  on  the  general  character  of  the 
prosecutor  or  his  witnesses  or  their  conduct  apart  .from  the  evidence  given  by 
them,  with  the  view  of  showing  that  they  are  unreliable  witnesses  (R.  v. 
Bridgwater,  [1905]  1  K.  B.  181 ;  R.  v.  Preston,  [1909]  1  K.  B.  568. 

(c)  Cf.  ante.  p.  217. 
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of  the  sense  and  meaning  of  the  expressions  used  by  the 
witness  on  cross-examination,  if  they  be  in  themselves  doubt- 
ful, and  also  of  the  motive  by  wliich  the  witness  was  induced 
to  use  those  expressions ;  but  I  think  he  has  no  right  to  go 
further  and  to  introduce  matter  new  in  itself  and  not  suited  to 
the  purpose  of  explaining  either  the  expressions  or  the  motives  of 
the  witness  "  (d).  Thus,  a  witness  who  had  been  cross-examined 
as  to  some  part  of  a  conversation  may  be  re-examined  as  to  all 
connected  parts  of  such  conversation,  in  order  to  explain  his 
answers  on  cross-examination,  but  not  as  to  unconnected  state- 
ments made  at  the  same  time.  Leading  questions  are  not 
allowed  in  re-examination. 

Discrediting  and  contradicting  witnesses. — 1.  A  party  may 
not  discredit  his  own  witness  by  general  evidence  of  bad 
character,  but  he  may  contradict  him  by  other  evidence 
relevant  to  the  issue  (/),  and,  if  the  witness  is  in  the  opinion  of 
the  judge  adverse,  he  may,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony,  but  before  such  last-mentioned  proof  can  be 
given  the  circumstances  of  the  statement  must  be  mentioned  to 
the  witness  and  he  must  be  asked  whether  or  no  he  made  it  (g). 

2.  An  opposing  witness  may  be  contradicted  by  independent 
evidence  on  all  matters  directly  relevant  to  the  issue.  If  the 
defendant  gives  evidence  of  any  new  matter  which  the  prosecu- 
tion could  not  foresee,  rebutting  evidence  may,  in  the  discretion 
of  the  judge,  be  adduced  by  the  prosecution  at  the  close  of  the 
evidence  for  the  defence  (h). 

On  matters  which  are  relevant  only  as  affecting  his  credit  a 
witness  may  not  be  contradicted  or  discredited  by  independent 
evidence  (i),  except 

i.  Where  he  denies  having  previously  made  a  statement 

(d)  The  Qtieen's  Case,  2  B.  &  B.  at  p.  297.  See  Prince  v.  Samo,  7  A.  &  E. 
630  [C.  L.  C.  222]. 

(/)  Ewer  V.  Ambrose,  3  B.  &  0.  746  [C.  L.  C.  224]. 

{g)  Criminal  Procedure  Act,  1865,  a.  3.  "  Adverse  "  means  that  the  witness 
Is  hostile,  not  merely  that  he  gives  unfavourable  evidence  (Oreenough  v.  Eccles, 
6  C.  B.  N.  S.  786  [C.  L.  C.  231]). 

(;i)  R,  V.  Crippen,  [1911]  1  K.  B.  149. 

(i)  Harris  v.  Tippett,  2  Camp.  637  [C  L.  0.  225]. 
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inconsistent  with  his  present  evidence.     Before  proof 
of  such  a  statement  can  be  given,  the  circumstances 
under  which  it  was  made  must  be  mentioned  to  the 
witness  and  he  must  be  asked  whether  he  did  make 
it  (k).     If  the  previous  statement  was  in  writing  and  it 
is   intended   to   contradict  him    by  the   writing,  his 
attention  must,  before  such  contradictory  proof  is  given, 
be  called  to  the  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  contradicting  him  (l). 
ii.  Where  he  denies  interest,  bias,  or  partiality  (m). 
iii.  Where  he  denies  a  previous  conviction. 
But  to  impeach  the  character  of  a  witness  for  veracity, 
witnesses  may  be  called  to  prove  that  his  general  reputation  is 
such  that  they  would  not  believe  him  upon  his  oath  (w). 

In  cases  of  rape,  attempt  to  rape,  and  indecent  assault,  the 
prosecutrix  may  be  cross-examined  :  (i)  As  to  her  general 
immoral  character;  (ii)  as  to  previous  connections  with  the 
prisoner ;  (iii)  as  to  previous  connections  with  other  men.  The 
defence  may  give  independent  evidence  of  her  general  immoral 
character  (even  though  she  is  not  cross-examined  thereon)  (o), 
and  of  previous  connections  tuith  the  prisoner  (which  are  directly 
relevant  upon  the  issue  of  consent) ;  but  not  of  previous  con- 
nections with  other  men  (p). 

Corroboration, — In  some  cases  the  unsupported  evidence  of  a 
single  witness  is  as  a  matter  of  laio  insufficient  for  a  conviction. 
The  indictable  offences  in  which  corroboration  is  necessary  are 
treason  (j),  perjury  (r),  personation  of  voters  (5),  offences  under 
ss.  2,  3,  and  4  of  the  Criminal  Law  Amendment  Act,  1885  (t), 
and  offences  against  children,  etc.,  in  respect  of  which  unsworn 
evidence  has  been  admitted  (u). 

Where  the  only  evidence  on  a  criminal  charge  is  that  of  an 

(k)  Criminal  Procedure  Act,  1865,  s.  4. 

(1)  Ibid.,  s.  5. 

(m)  Thomas  v.  David,  7  0.  &  P.  360  [0.  L.  C.  230]. 
(n)  B.  V.  Broton,  L.  R.  1  C.  C.  R.  70. 
(o)  B.  V.  Clarke,  2  Stark.  241. 
ip)  B.  V.  Biley,  18  Q.  B.  D.  481. 

(2)  P.  97.  (r)  P.  109.  (s)  P.  147. 
(t)  P.  82.                                (u)  P.  227. 
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accomplice,  the  judge  must  warn  the  jury  that  it  is  dangerous 
to  convict  upon  the  uncorroborated  evidence  of  an  accomplice, 
and  if  the  judge  omits  to  give  the  jury  this  warning  a  conviction 
may  be  quashed.  But  there  is  no  definite  rule  of  law  that  a 
prisoner  cannot  be  convicted  on  the  uncorroborated  evidence  of 
an  accomplice,  and  if  the  jury,  after  being  warned,  accept  such 
evidence  the  conviction  cannot  be  set  aside  (x). 

Documentary  evidence. — The  contents  of  documents  must, 
as  a  rule,  be  proved  by  primary  evidence,  that  is,  by  the  pro- 
duction of  the  document  itself ;  all  evidence  in  substitution  for 
the  document,  whether  a  copy  or  verbal  evidence  of  its  contents, 
is  secondary,  and,  except  when  made  admissible  by  statute, 
may  not  be  given  until  the  absence  of  the  document  has  been 
accounted  for ;  "  the  law  does  not  permit  a  man  to  give  evidence 
which  from  its  very  nature  shows  that  there  is  better  evidence 
within  his  reach."  There  are  no  degrees  of  secondary  evidence, 
and  hence  if  any  secondary  evidence  is  admissible  all  kinds  are 
equally  admissible  though  they  may  differ  in  weight  (y). 

Secondary  evidence  is  admissible  in  the  following  cases : — 

1.  Where  the  original  is  destroyed,  or  cannot  be  found  after 
reasonable  search  (2:),  or  cannot  conveniently  be  produced  in 
court,  as  in  the  case  of  inscriptions  on  walls  or  tombstones  (a). 

2.  Where  the  original  is  in  the  hands  of  the  opposite  party, 
who  does  not  produce  it,  provided  that  he  has  been  given  notice 
to  produce  it,  or  that  notice  to  produce  is  unnecessary  (b). 

(x)  B.  V.  Tate,  [1908]  2  K.  B.  680. 

(y)  Doe  V.  Boss,  7  M.  &  W.  102  [C.  L.  0.  269].  This  does  not  apply  to 
public  documents,  with  regard  to  which  some  particular  kind  of  secondary 
evidence  is  by  statute  admissible  in  order  to  avoid  the  necessity  of  producing 
the  original  {post,  p.  236). 

(z)  Whether  there  has  been  sufficient  search  to  render  secondary  evidence 
admissible  is  a  preliminary  question  for  the  judge. 

(a)  Mortimer  v.  M'Callan,  6  M.  &  W.  58  [G.  L.  G.  266]. 

(6)  Notice  to  produce  is  unnecessary  where  from  the  form  of  the  indictment 
the  prisoner  has  notice  that  he  is  charged  with  the  possession  of  the  document 
and  will  be  required  to  produce  it  {B.  v.  Elworthy,  L.  R.  1  C.  G.  R.  103) 
[G.  L.  G.  255].  Moreover,  as  a  person  charged  with  a  criminal  oSence  can 
never  be  "  compelled  or  even  legally  required  to  produce  any  evidence  which 
may  operate  against  himself,  the  next  best  evidence  which  it  is  in  the  powei 
of  the  prosecutor  to  produce  is  always  admitted "  (B.  v.  Aickles,  1  Leach, 
at  p.  299). 


236  Elements  op  the  Criminal  Law 

3.  Where  the  original  is  in  the  possession  of  a  third  person 
who  is  out  of  the  jurisdiction  and  refuses  to  produce  it,  or 
being  within  the  jurisdiction  has  been  served  with  a  subpcena 
duces  tecum  and  justifiably  refuses  to  produce  it  (c), 

4.  Where  the  original  is  a  public  or  official  document  of 
which  some  particular  kind  of  secondary  evidence  is  permitted 
by  Statute  or  Eule  of  Court  {d). 

Wherever  any  book  or  document  is  of  such  a  public 
character  as  to  be  admissible  in  evidence  upon  its  mere  pro- 
duction from  the  proper  custody,  and  no  statute  exists  which 
renders  its  contents  provable  by  means  of  a  copy,  its  contents 
may  be  proved  by  an  examined  copy,  i.e.  a  copy  produced  by  a 
witness  who  swears  that  he  has  examined  it  with  the  original 
or  by  a  certified  copy,  i.e.  a  copy  signed  and  certified  by  an 
officer  who  has  charge  of  the  original. 

Judicial  records  in  the  Supreme  Court  may  be  proved  by 
an  examined  copy  or  by  an  office  copy  (e),  i.e.  a  copy  made  in  the 
office  of  the  High  Court  of  Justice  by  an  officer  having  charge 
of  the  original. 

In  the  case  of  prosecution  for  perjury,  committed  on  the 
trial  of  an  indictment  for  felony  or  misdemeanour,  the  fact  of 
the  former  trial  may  be  proved  by  the  production  of  a  certificate 
containing  the  substance  and  effect  (omitting  the  formal  parts) 
of  the  indictment  and  trial,  purporting  to  be  signed  by  the 
clerk  of  the  Court  or  other  person  having  the  custody  of  the 
records  of  the  Court  where  the  indictment  was  tried  or  by  the 
deputy  of  that  clerk  or  other  person  (/). 

A  previous  conviction  may  be  proved  in  any  legal  proceeding 
by  producing  a  record  or  extract  of  such  conviction,  and  by 
giving  proof  of  the  identity  (g)  of  the  person  against  whom  the 
conviction  is  sought  to  be  proved,  with  the  person  appearing  in 

(c)  If  the  refusal  la  wrongful  secondary  evidence  is  not  admissible  {B.  v. 
Llanfaethly,  2  E.  &  B.  940  [C.  L.  C.  263]). 

(d)  A  list  of  public  documents  with  the  method  of  proving  each  is  given  in 
an  Appendix  to  Wills  on  Evidence.  See  also  Powell's  Evidence  (9th  edition, 
re-written  bj  Dr.  Blake  Odgers,  Book  ii.,  Chapter  vi.). 

(e)  R.  S.  0.,  Order  3T,  Rule  4. 
(/)  Perjury  Act,  1911,  a.  14. 

(V)  Martin  v.  }Vhit€,  [1910]  1  K.  B,  6(55. 
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the  record  or  extract  of  conviction  to  have  been  convicted.  In 
the  case  of  an  indictable  offence  the  record  or  extract  consists 
of  a  certificate  similar  to  that  mentioned  in  the  preceding  para- 
graph ;  in  the  case  of  a  summary  conviction  it  consists  of  a  copy 
of  the  conviction  signed  by  any  justice  of  the  peace  having  juris- 
diction over  the  offence  or  by  the  proper  officer  of  the  Court  by 
which  the  conviction  was  made  or  to  which  it  has  been  returned  (Ji). 

An  entry  in  a  banker's  book  may  be  proved  by  an  examined 
copy  proved  orally,  or  on  afi&davit,  by  some  person  who  has 
examined  it  with  the  original  entry,  provided  that  it  is  also 
proved  orally  or  on  affidavit  by  an  officer  of  the  bank  (i)  that 
the  book  was  at  the  time  of  the  entry  one  of  the  ordinary  books 
of  the  bank ;  (ii)  that  it  was  in  the  custody  or  control  of  the 
bank,  and  (iii)  that  the  entry  was  made  in  the  ordinary  course 
of  business  (i). 

No  banker  is  in  any  legal  proceeding  to  which  the  bank  is 
not  a  party  compellable  to  produce  his  books  except  by  order  of 
a  judge  for  special  reasons  (k). 

Authentication  of  documents. — Public  documents  as  a  rule 
require  no  authentication  and  are  proved  by  copies. 

Private  documents,  if  required  by  law  to  be  attested,  must 
be  proved  by  an  attesting  witness,  unless  there  is  not  one  alive, 
sane,  or  within  the  jurisdiction  of  the  Court,  in  which  case  the 
writing  of  at  least  one  must  be  proved. 

Private  documents  not  required  to  be  attested  must  be 
authenticated  by  proof  of  the  handwriting  and  signatures,  and 
in  case  of  deeds,  of  the  sealing  and  delivery. 

Handwriting  may  be  proved — 

1.  By  the  writer.  2.  By  any  one  who  saw  the  document 
written.  3.  By  any  one  who  has  seen  the  party  write  on  any 
other  occasion  (l).     4.  By  any  one  who  has  had  any  opportunity 

{h)  Prevention  of  Crimes  Act,  1871,  s.  18 ;  see  also  the  Criminal  Procedure 
Act,  1865,  s.  6.  B7  8.  13  of  the  Evidence  Act,  1861,  a  conviction  or  acquittal 
may  be  proved  by  a  certified  copy  of  the  indictment,  trial,  conviction,  and 
judgment  or  acquittal,  omitting  the  formal  parts. 

(t)  Bankers'  Books  Evidence  Act,  1879,  bs.  8,  4,  6.  (k)  S.  6. 

(i)  To  have  seen  him  write  even  once  is  sufficient  knowledge  to  admit  the 
evidence  of  the  witness,  however  little  weight  may  b9  attacbsd  to  such  evidence 
{Doe  Y.  Suckermore,  5  A.  &  E.  703  [C.  L.  C.  273J). 
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of  becoming  acquainted  with  the  handwriting  of  the  party 
through  correspondence  with  him  or  through  seeing  documents 
written  by  him(m).  6.  By  comparison  with  genuine  docu- 
ments, "Comparison  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall  be 
permitted  to  be  made  by  witnesses,  and  such  writings  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted 
to  the  Court  and  jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute  "  (n).  The  witness  must  have 
some  skill  in  comparing  handwriting,  but  need  not  be  a  pro- 
fessional expert  (o). 

PresumptionB  as  to  documents — 

1.  A  document  purporting  to  be  a  deed,  if  signed  and 
attested,  is  presumed  to  have  been  duly  sealed  and  delivered. 

2.  Documents  are  presumed  to  have  been  executed  on  the 
day  they  bear  date  and  (if  more  than  one)  in  the  proper  order 
for  effecting  their  purpose  (jp). 

3.  A  document  thirty  years  old  which  is  produced  from 
proper  custody  is  presumed  to  be  valid,  and  no  proof  is 
required  in  the  first  instance  of  the  writing,  signature,  and 
attestation  (j). 

4.  Alterations  in  a  will  are  presumed  to  have  been  made 
after  execution,  alterations  in  a  deed  before  execution.  There 
is  no  presumption  as  to  the  time  when  alterations  in  a  docu- 
ment not  under  seal  were  made,  except  that  it  is  presumed 
that  they  were  made  regularly  and  not  so  as  to  constitute  an 
offence  (r). 

Real  Evidence  is  obtained  by  the  inspection  of  any  object  or 
place  whose  identity,  appearance,  or  condition  is  in  issue.    The 

(f»)  Do6  v.  Suckermore ;  B.  v.  Slaney,  5  G.  &  P.  213. 

(n)  Criminal  Procedure  Act,  1866,  s.  8. 

(o)  B.  V.  Silverlock,  [1894]  2  Q.  B.  766.  He  must  have  an  adequate  know- 
ledge, though  he  need  not  have  gained  it  in  the  way  of  his  business.  After, 
however,  it  has  been  determined  that  his  evidence  is  admissible,  its  weight  or 
value  is  a  question  for  the  jury  (ibid.  771). 

(p)  Anderson  v.  Western,  6  Bing.  N.  0.  296  [0.  L.  C.  277]. 

(g)  Proper  custody  means  custody  in  which  It  might  reasonably  and 
naturally  be  expeoted  to  be  found  {Meath  v.  Wwvcheatvr,  3  Bing.  If.  0.  183 
[C.  L.  C.  278]). 

(r)  St.  Dig.  Ev.  Art.  89. 
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production  of  real  evidence  is  never  necessary,  though  its  non- 
production  may  in  some  circumstances  affect  the  weight  of  the 
other  evidence  (s).  The  Court  may  at  any  time  during  the 
trial  permit  the  jury  to  view  the  place  in  which  the  offence  is 
said  to  have  been  committed  {t). 

Proof  in  civil  and  criminal  proceedings. — The  chief  differ- 
ences between  the  rules  of  proof  in  civil  and  criminal 
proceedings  are — 

1.  Civil  cases  may  be  proved  by  a  preponderance  of 
evidence  (w) ;  in  criminal  cases  the  jury  in  order  to  convict 
ought  to  be  satisfied  beyond  all  reasonable  doubt  of  the  guilt  of 
the  prisoner  (x). 

2.  In  civil  cases  evidence  of  character  is  inadmissible 
except  where  it  is  in  issue  or  where  it  may  affect  the  amount 
of  damages. 

3.  The  admissibility  of  dying  declarations  and  the  rules  that 
certain  persons  cannot  be  compelled  to  give  evidence  are  peculiar 
to  criminal  law. 

4.  In  civil  but  not  in  criminal  cases  the  rules  of  evidence 
may  be  relaxed  by  consent,  and  admissions  may  be  made  for  the 
purposes  of  the  trial.  In  criminal  cases  admissions  cannot  be 
made  so  as  to  dispense  with  proof,  though  a  confession  or 
admission  by  the  prisoner,  if  admissible  by  rules  in  themselves 
peculiar  to  the  criminal  law,  may  be  proved  against  him. 

5.  The  absence  of  a  stamp  does  not  prevent  a  document 
from  being  given  in  evidence  in  criminal  proceedings. 

(s)  R.  V.  Frcmcii,  L.  R.  2  0.  0.  R.  128. 

{t)  B.  V  Whalley,  2  G.  &  K.  876 ;  E.  v.  Martin,  L.  R.  1  0.  C.  R.  378. 

(u)  Cooper  v.  Slade,  6  H.  L.  0.  at  p.  772. 

{x)  B.  V.  White,  4  F.  &  P.  382. 


CHAPTER  XIII 

COURTS  OF  SUMMARY  JURISDICTION 

The  expression  "court  of  summary  jurisdiction"  means  "any 
justice  or  justices  of  the  peace  or  other  magistrate  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by  or  who  is 
authorized  to  act  under  the  Summary  Jurisdiction  Acts  "  (a). 
This  summary  jurisdiction  of  justices  by  virtue  of  which  they 
have  authority  to  hear  and  determine  matters  without  a  jury 
and  without  referring  them  to  the  decision  of  a  Court  of  Record 
is  quite  distinct  from  their  powers  in  respect  of  proceedings 
preliminary  to  the  trial  of  indictable  offences. 

All  summary  jurisdiction  rests  upon  statute  and  is  two-fold — 

(a)  Civil,  in  which  proceedings  begin  by  a  complaint  and 
may  conclude  with  an  order. 

(5)  Criminal,  in  which  proceedings  begin  by  an  information 
and  may  conclude  by  a  conviction. 

Procedure. — The  procedure  in  criminal  cases  is  governed 
for  the  most  part  by  the  Summary  Jurisdiction  Acts,  1848, 
1857,  1879,  1884,  and  1899.  Proceedings  are  commenced  by 
an  information  laid  before  one  or  more  justices  that  a  person 
has  committed  or  is  suspected  to  have  committed  within  the 
jurisdiction  (5)  of  such  justice  or  justices,  an  offence  punishable 
on  summary  conviction  (c). 

(a)  Interpretation  Act,  1889,  s.  13  (11). 

(6)  The  jurisdiction  of  a  justice  can  be  exercised  only  for  the  district 
(borough,  county,  or  division)  for  which  he  is  conunissioned,  and  with  certain 
exceptions  only  in  respect  of  acts  done  within  such  district.  The  chief  excep- 
tions  are  (o)  acts  committed  on  any  water  forming  the  boundary  between  two 
jurisdictions  or  within  500  yards  of  the  boundary,  which  may  be  tried  in 
either  jurisdiction  (1879,  s.  46),  (&)  indictable  ofEeaceg  triable  gumioarily  in 
respect  of  which  they  could  commit  for  trial  (s.  45). 

(c)  1848,  8.  1. 
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The  information  must  state  the  name  and  occupation  of 
the  party  charged  and  the  offence  and  time  and  place  of  its 
commission  (d),  it  must  relate  only  to  one  offenct  (e),  but  all 
joint  offenders  may  be  included  in  one  information.  If  no 
time  is  limited  by  the  particular  statute  dealing  with  the 
offence  the  information  must  be  laid  within  six  calendar 
months  from  the  offence  (/).  It  may  be  laid  by  any  one  unless 
the  particular  statute  limits  the  right  to  a  definite  individual  (^). 
It  may  be  laid  either  by  the  informant  in  person  or  by  his 
counsel  or  attorney  or  other  person  authorized  in  that  behalf. 
On  information  being  laid  a  justice  may  issue  either  a  sununons 
or  a  warrant.  If  only  a  summons  is  desired  the  information 
need  not  be  on  oath  unless  required  by  a  particular  statute ;  if 
a  warrant  is  required  it  must  be  on  oath  (A). 

If  a  summons  has  been  issued  in  the  first  instance  and  the 
offender  has  not  appeared,  then  after  proof  of  its  service  a 
reasonable  time  before  the  day  appointed  for  the  hearing,  and 
on  the  matter  of  the  information  being  substantiated  by  oath 
the  justice  or  justices  may  either  issue  a  warrant  or  proceed  to 
the  hearing  ex  jparte  (i). 

Any  person  who  has  been  arrested  without  a  warrant  must 
be  brought  before  a  court  of  summary  jurisdiction  as  soon  as 
possible ;  if  he  cannot  be  brought  up  within  twenty-four  hours 

(d)  1848,  s.  9.  It  is  sufficient,  however,  to  allege  that  it  was  committed 
between  certain  dates,  and  a  variance  between  the  time  or  place  stated  and 
that  proved  is  immaterial  if  the  prosecution  was  commenced  within  the  time 
prescribed  and  the  offence  was  committed  within  the  jurisdiction  of  the  justica 
by  whom  it  is  to  be  heard  (1848,  s.  9). 

(e)  1848,  s.  10.  But  by  the  Prevention  of  Cruelty  to  Children  Act,  1904, 
8.  18,  and  the  Children  Act,  1908,  s.  32,  the  same  information  may  charge  an 
offence  in  respect  of  two  or  more  children,  and  by  the  latter  Act  it  may  charge 
the  offences  of  assault,  ill-treatment,  neglect,  abandonment,  and  exposure 
together  or  separately ;  but  in  each  case  separate  penalties  can  be  inflicted 
only  on  separate  informations. 

(/)  1848,  s.  11. 

(g)  Cf.  Smith  v.  Dear,  67  J.  P.  244  (ante,  p.  1).  For  assault,  see 
post,  p.  248. 

(h)  1848,  B.  10.  The  provisions  of  ss.  9, 10, 11  of  the  Indictable  Offences 
Act,  1848  (ante,  p.  160),  as  to  the  form,  service,  execution,  and  backing  of  a 
summons  or  warrant  are  practically  reproduced  by  ss.  1  and  3  of  the  Sixmmary 
Jurisdiction,  1848. 

(i)  1848,  a.  2. 

E.C.L.  16 
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a  superintendent  or  inspector  of  police  or  officer  in  charge  of  a 
police  Station  must  enquire  into  the  case,  and  unless  it  is  of  a 
serious  character  discharge  the  prisoner  on  his  entering  into  a 
recognizance  to  appear  before  a  court  of  summary  jurisdiction 
on  a  day  appointed  (k). 

Witnesses. — If  it  appears  to  a  justice  by  the  oath  of  some 
credible  person  that  any  person  is  likely  to  give  material 
evidence  for  the  prosecution  or  defence  and  will  not  volun- 
tarily appear,  the  justice  must  issue  a  summons  requiring  him 
to  appear.  If  the  witness  fails  or  refuses  to  appear  then,  after 
proof  of  the  service  of  the  summons  accompanied  by  the  tender 
of  a  reasonable  sum  for  expenses,  the  justices  may  issue  a 
warrant  for  his  apprehension.  A  warrant  may  also  be  issued 
in  the  first  instance  if  the  justice  is  satisfied  on  oath  that  it  is 
probable  the  witness  will  not  attend  without  being  compelled 
to  do  so  (I).  If  a  witness  when  so  brought  up  by  summons  or 
warrant  refuses  without  just  cause  to  give  evidence  he  may  be 
committed  to  prison  for  seven  days  (wi). 

Proceedings. — No  information  can  be  heard  or  determined 
by  a  court  of  summary  jurisdiction  except  when  sitting  in  open 
court,  either  in  a  petty  sessional  court  house  or  an  occasional 
court  house,  i.e.  some  place  appointed  to  be  used  as  an  occasional 
court  house  (w).  Unless  otherwise  prescribed  by  a  particular 
statute,  all  cases — except  indictable  offences  which  may  be  dealt 
with  summarily  (o) — must  be  heard  by  two  or  more  justices  (p). 

(k)  1879,  8.  38.  On  arrest  without  warrant  for  cruelty  to  children  bail 
must  be  granted  unless  it  might  defeat  the  ends  of  justice  or  cause  danger  to 
the  child  concerned  (Prevention  of  Cruelty  to  Children  Act,  1904,  a.  4). 

(l)  1848,  8.  7.  The  warrant  may  be  backed  (cf.  p.  161)  for  execution  in 
another  jurisdiction.  A  summons  to  a  witness  out  of  the  jurisdiction  must 
before  service  be  endorsed  by  a  court  of  summary  jurisdiction  where  the  witness 
is  (1879,  B.  86),  but  a  summons  to  the  offender  himself  does  not  require  indorse- 
ment or  backing. 

(m)  1848,  8.  7. 

(n)  1879,  6.  20  (1)  (2)  (4). 

(o)  Post,  pw  246. 

(p)  1879,  8.  20  (9).  One  justice  may,  however,  grant  a  summons  or 
warrant,  and  do  all  necessary  acts  preliminary  to  the  hearing,  or  after  the 
case  is  determined  may  issue  warrants  of  distress  or  oonmiitment;  «nd 
(1848,  8.  29)  one  justicd  may  also  adjourn  a  case  to  the  next  practicable 
Bitting  of  A  petty  sessional  court  (1879,  s.  20  (11)), 
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Full  jurisdiction  can  be  exercised  only  by  a  petty  sessional 
court,  i.e.  two  or  more  justices  sitting  in  a  petty  sessional  court 
house,  or  the  Lord  Mayor,  or  any  alderman  of  London,  or  any 
metropolitan  or  borough  police,  magistrate,  or  other  stipendiary 
magistrate  when'sitting  in  a  court  house  or  place  at  which  he  is 
authorized  to  do  alone  any  act  authorized  to  be  done  by  more 
than  one  justice  (q). 

A  court  of  summary  jurisdiction  sitting  in  an  occasional 
court  house,  or  one  justice  sitting  alone  in  a  petty  sessional 
court  house  cannot  impose  more  than  14  days  imprisonment  or 
205.  fine  (r). 

If  the  informant  does  not  appear  the  Court  may  dismiss  the 
information  or  adjourn  the  hearing  either  committing  the 
defendant  to  safe  custody  or  discharging  him  on  his  recog- 
nizance to  appear  at  the  adjourned  hearing  (s). 

If  both  parties  appear  the  substance  of  the  information 
is  read  to  the  defendant,  and  he  is  asked  if  he  has  any 
cause  to  show  why  he  should  not  be  convicted;  if  he  shows 
no  cause  and  admits  the  truth  of  the  information  he  must  be 
convicted. 

If  the  defendant  does  not  admit  the  truth  of  the  information 
the  Court  hears  the  prosecutor  and  his  witnesses,  and  then  the 
defendant  and  his  witnesses.  Both  the  informant  and  the 
person  charged  may  be  represented  by  counsel  or  attorney. 
If  the  defendant  calls  any  witnesses  or  gives  any  evidence  other 
than  as  to  his  general  good  character  the  prosecutor  may  call 
witnesses  in  reply.  The  defendant  may  comment  on  the 
evidence  given  in  the  first  instance  by  the  prosecution,  but  not 
upon  evidence  given  in  reply;  the  prosecutor  may  not 
reply  upon  the  evidence  given  by  the  defendant  {t). 

No  objection  is  allowed  to  any  information,  summons,  or 
warrant,  for  any  alleged  defect  in  substance  or  form,  or  for  any 
variance  between  it  and  the  evidence,  but  if  such  variance 
appears  to  the  Court  to  be  such  that  the  party  summoned 

(5)  Interpretation  Act,  1889,  fl.  13t 
(r)  1879,  s.  20  (7). 
(s)  1848,  6.  18. 
\t)   1848,  e.  14. 
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has  been  deceived  or  misled  thereby,  it  may  adjourn  the 
hearing  and  either  commit  the  defendant  or  release  him  on 
bail  (flj). 

If,  however,  the  act  complained  of  was  done  by  the  defendant 
in  the  exercise  of  a  bondjlde  claim  of  right,  or  if  a  question  of 
title  to  property  is  involved  the  Court  has  no  juriBdiction  to 
hear  and  determine  the  matter  summarily. 

If  the  defendant  is  charged  with  any  offence  for  which  he  is 
liable  on  summary  conviction  to  be  imprisoned  for  more  than 
three  months  and  which  is  not  an  assault,  he  (or  in  case  of  a 
child,  the  parent  or  guardian)  may  before  the  charge  is  gone 
into,  elect  to  be  tried  by  a  jury,  and  thereupon  the  Court  must 
deal  with  the  case  as  if  it  were  an  indictable  offence  (y).  The 
defendant  (or  parent,  etc.)  must  before  the  charge  is  gone  into 
be  informed  of  this  right  to  a  trial  by  jury.  If  he  elects  to 
be  tried  by  jury,  he  may  be  indicted  for  any  offence  disclosed 
by  the  depositions  (z). 

If  the  case  is  heard  and  determined  the  judgment  is  that  of 
the  majority  of  the  Court. 

If  the  information  is  dismissed  on  the  merits  the  Court  may 
give  the  defendant  a  certificate  which  is  a  bar  to  any  subsequent 
information  against  him  for  the  same  matter  (a). 

Conviction  and  punishment. — In  case  of  a  conviction  the 
defendant  may  be  fined,  or  imprisoned,  or  both,  according  to 
the  statute  governing  the  offence,  and  in  some  cases  ordered  to 
pay  compensation  to  the  injured  person  (6). 

Whenever  a  court  of  summary  jurisdiction  has  power  under 

(x)  1848,  88.  1,  8,  9.  But  a  defendant  cannot  be  convicted  of  a  different 
offence  from  that  stated  in  the  information.  Thus,  on  a  charge  of  assaulting  a 
constable  in  the  execution  of  his  duty  a  person  cannot  be  convicted  of  a 
common  assault  (B.  v.  Brickhall,  33  L.  J.  (M.  C.)  156). 

(y)  The  right  to  trial  by  jury  is  also  given  by  statute  in  some  ether  cases, 
e.g.  in  case  of  offences  against  the  Conspiracy  and  Protection  of  Property  Act, 
1875  {ante,  p.  181),  for  which  a  penalty  of  £20  or  imprisonment  is  imposed  (s.  9). 

(«)  1879,  8.  17  (1)  (2)  (8).     Cf.  B.  v.  Broum,  [1896]  1  Q.  B.  119. 

(a)  1848,  s.  14. 

(b)  E.g.  under  s.  52  of  the  Malicious  Damage  Act,  1861  [wilful  and 
malicious  injury  to  property  for  which  no  other  punishment  is  provided  by  the 
Act — pimishable  by  2  months  imprisonment  {h.  I.)  or  fine  (£5)  and  compensa- 
tion (£5)J. 
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any  act  other  than  the  Act  of  1879,  to  impose  imprisonment  for 
an  ofifence  punishable  on  summary  conviction  it  may,  although 
not  given  authority  by  the  particular  Act,  impose  a  fine  not 
exceeding  £25,  instead  of  imprisonment  (c). 

If  a  fine  is  not  paid  it  may  be  raised  by  distress,  or  imprison- 
ment may  be  imposed  for  non-payment  {d). 

If  the  particular  statute  provides  that  the  fine  is  to  be 
raised  by  distress  the  Court  must  issue  a  distress  warrant  unless 
it  appears  that  the  defendant  has  no  goods  on  which  distress 
can  be  levied,  or  insufficient  goods  to  satisfy  it,  or  that  distress 
will  be  more  injurious  to  him  and  his  family  than  imprisonment. 
If  the  particular  statute  provides  no  method  for  raising  the  fine 
the  Court  may,  subject  to  the  same  conditions,  issue  a  distress 
warrant  (e). 

If  a  warrant  of  distress  has  been  issued  and  no  sufficient  (/) 
distress  is  found  and  no  remedy  is  provided  by  the  particular 
statute,  a  justice  may  commit  the  defendant  for  not  more  than 
three  months  {g).  If  the  particular  statute  makes  no  provision 
for  distress  and  directs  imprisonment  on  non-payment  of  a  fine 
the  amount  cannot  be  levied  by  distress,  but  the  Court  on 
default  of  payment  within  the  time  prescribed  by  the  statute 
or  conviction  must  issue  a  warrant  of  commitment  {h). 

If  imprisonment  is  imposed  in  the  first  instance  as  a 
punishment  for  the  offence^  any  sum  adjudged  to  be  paid  by 
the  defendant  to  the  prosecutor  for  costs  may  bo  levied  by 
warrant  of  distress,  and  in  default  of  payment  the  defendant 
may  be  sentenced  to  imprisonment  for  not  more  than  one 

(c)  1879,  8.  4. 

(d)  Imprisonment  may  also  be  Imposed  on  default  of  distress  (1848,  ss.  21, 
22,  24).  In  either  case  if  the  fine  and  costs  are  under  IDs.  the  imprisonment 
must  not  exceed  7  days ;  if  between  10s.  and  £1, 14  days ;  £1  to  £5, 1  month ; 
£5  to  £20,  2  months ;  over  £20,  3  months  (1879,  s.  5).  If  the  prisoner  after 
committal  pays  part  of  the  fine  the  imprisonment  is  reduced  proportionately. 

(e)  1848,  s.  19 ;  1879,  s.  21  (8) ;  c/.  ex  parte  Brown,  3  Q.  B.  D.  545.  A 
distress  warrant  may  be  backed  for  execution  in  another  jurisdiction  (a.  19). 

(/)  I.e.  sufficient  to  cover  the  amount  of  the  fine  and  all  costs.  Wearing 
apparel  and  bedding  of  the  defendant  and  his  family,  and  his  tools  and  imple* 
ments  of  trade  to  the  value  of  £5,  are  exempt  from  distress  (1879,  s.  21(2)). 

(g)  See  note  (d)  above. 

[h)  1848,  s,  23. 
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calendar  month  (t).  If  an  information  is  dismissed  the  Court 
may  order  the  prosecutor  to  pay  costs  to  the  defendant,  and 
payment  of  any  sum  so  allowed  may  be  enforced  in  the  same 
way  (k). 

Probation  of  OflFenders. — ^Where  a  person  is  charged  before  a 
court  of  summary  jurisdiction  with  an  offence  punishable  by 
such  Court,  and  the  Court  thinks  the  charge  is  proved,  but 
having  regard  to  the  character,  antecedents,  age,  health,  or 
mental  condition  of  the  person  charged  or  to  the  trivial  nature 
of  the  offence,  or  to  any  extenuating  circumstances,  is  of  opinion 
that  it  is  inexpedient  to  inflict  any  punishment  or  any  other 
than  a  nominal  punishment,  or  that  it  is  expedient  to  release 
the  offender  on  probation,  the  Court  may,  without  proceeding  to 
conviction  make  an  order  either  (i)  dismissing  the  information 
or  charge,  or  (ii)  discharging  the  offender  conditionally  on  his 
entering  into  a  recognizance  with  or  without  sureties  to  be  of 
good  behaviour,  and  appear  for  conviction  and  sentence  when 
called  on  at  any  time  within  such  period  not  exceeding  three 
years  as  may  be  specified  in  the  order  (/).  Such  an  order, 
however,  for  the  purpose  of  revesting  stolen  property  and  of 
enabling  the  Court  to  make  a  restitution  order,  has  the  same 
effect  as  a  conviction  (m). 

Summary  jurisdiction  in  respect  of  indictable  offences. — A 
petty  sessional  court  sitting  on  a  day  appointed  for  hearing 
indictable  offences  of  which  public  notice  has  been  given  (n), 
may  in  the  following  cases  by  consent  deal  summarily  with 
indictable  offences. 

1.  Where  a  child  [between  7  and  14]  (o),  is  charged  with 
any  indictable  offence  except  homicide,  the  Court,  if  they  think 
it  expedient  and  if  the  parent  or  guardian,  being  informed  of  the 
right  to  have  the  child  tried  by  a  jury,  does  not  object,  may  deal 

(i)  1848,  s.  24. 

(&)  1848, 8. 18.  The  amount  of  the  imprisonment  in  this  and  the  preceding 
case  is  now  governed,  so  far  as  ooncerna  sums  under  £6,  by  1879,  a.  6 ;  cf.  p. 
245,  note  {d). 

(l)  Probation  of  Offenders  Act,  1907,  a.  1  (1). 

(m)  Ibid.  s.  1  (4).    For  the  remaining  provisions  of  this  Act,  see  p.  202. 

(n)  1879,  s.  20  (8). 

(o)  Children  Act,  1908,  s.  128  (1). 
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summarily  with  the  offence  and  inflict  the  same  description  of 
punishment  as  if  the  case  had  been  tried  on  indictment  (p). 

2.  Where  a  young  person  (between  14  and  16)  (q)  is  charged 
with  any  indictable  offence  except  homicide,  the  Court,  if  they 
think  it  expedient  having  regard  to  his  character  and  antece- 
dents, the  nature  of  the  offence,  and  the  circumstances  of  the 
case,  and  if  the  young  person,  after  being  informed  of  his  right 
to  be  tried  by  a  jury  consents,  may  deal  summarily  with  the 
case  and  inflict  punishment  for  three  months  {h.  I.)  or  a  fine 
of  £10. 

3.  Where  an  adult  is  charged  with  any  of  the  indictable 
offences  specified  in  the  following  list  and,  being  informed  of 
his  right  to  be  tried  by  a  jury,  consents,  the  Court,  having 
regard  to  the  same  considerations  as  in  the  previous  case,  may 
if  they  think  it  expedient,  deal  summarily  with  the  case,  and 
inflict  punishment  for  three  months  or  £20  fine  (s). 

The  offences  in  question  are  1.  Simple  larceny ;  2.  Offences 
punishable  as  simple  larceny  (t)  ;  3.  Larceny  from  the  person ; 
4.  Larceny  as  a  clerk  or  servant ;  5.  Embezzlement ;  6.  Eeceiv- 
ing  stolen  goods  (u)  ;  7.  Aiding,  procuring  or  abetting,  Nos.  1,  2, 
3,  4 ;  8.  Attempting  to  commit  Nos.  1,  2,  3,  4 ;  9.  Obtaining 
or  attempting  to  obtain  by  false  pretences ;  10.  Maliciously 
setting  fire  to  any  wood,  heath,  or  gorse  (a;).  11.  Indecent 
assault  on  a  person  under  16  (y).  i 

Provided  that  the  value  of  any  property  which  is  the  subject 
of  the  charge  does  not — except  in  No.  8 — exceed  4:0s. 

In  these  three  classes  of  cases,  if  the  Court  at  any  time 
during  the  hearing  of  the   case   think   it    expedient  to  deal 

(p)  The  maximum  fine  is  40s. ;  a  male  child  may  instead  of  or  in  addition 
to  any  other  punishment  be  privately  whipped  (1879,  s.  10;  Children  Act, 
1908,  s.  102  (1) ;  and  see  p.  201). 

(q)  See  note  (p). 

(r)  1879,  s.  11  (1) ;  1899,  s.  2 ;  Children  Act,  1908,  Third  Schedule.  As  to 
imprisonment  of  a  young  person,  see  Children  Act,  1908,  s.  103,  ante,  p.  201. 

(s)  1879,8.12;  1899,8.1. 
k      {t)  E.g.  under  Laroeny  Act,  1861,  sa.  26,  27,  31,  32,  33,  36,  and  Larceny 
Act,  1868. 

(u)  Larceny  Act,  1861,  ss.  91  and  95. 

{z)  Malicious  Damage  Act,  1861,  s.  16. 

{y)  In  this  case  the  maximum  imprisonment  is  six  months  (Children  Act, 
1908,  8. 128), 
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summarily  with  the  case,  they  must  cause  the  charge  to  be 
reduced  into  writing  and  read  to  the  person  charged  (or  parent  or 
guardian  of  a  child)  and  ask  him  whether  he  prefers  that  the 
case  should  be  tried  by  a  jury  or  dealt  with  summarily, 
explaining  the  difference  (2),  and  in  the  case  of  a  charge  of 
obtaining  by  false  pretences,  also  explaining  the  meaning  of 
this  expression  (a). 

4.  Where  an  adult  is  charged  with  any  of  the  foregoing 
offences,  except  No.  8,  in  which  the  value  of  any  property  con- 
cerned exceeds  405.,  and  the  Court  at  any  time  during  the  hear- 
ing are  satisfied  that  the  evidence  is  sufficient  to  put  him  on 
trial  and  are  further  satisfied  that  the  case  is  one  which  can 
properly  be  dealt  with  summarily  they  must  cause  the  charge 
to  be  reduced  into  writing,  and  read  to  the  person  charged  and, 
if  he  pleads  guilty,  may  inflict  imprisonment  for  six  months  (h). 
In  uo  case,  however,  can  an  adult  be  dealt  with  summarily,  if 
his  offence  is  one  which,  owing  to  a  previous  conviction  on 
indictment  is  punishable  by  penal  servitude  (c). 

Before  asking  the  person  charged  whether  he  pleads  guilty, 
the  Court  must  explain  to  him  the  difference  between  being 
dealt  with  summarily  and  upon  indictment,  and  must  caution 
him  that  whatever  he  says  may  be  given  in  evidence  against  him 
if  he  is  committed  for  trial.  If  he  does  not  plead  guilty,  any- 
thing he  says  in  answer  is  taken  down  in  writing,  and  signed  by 
the  justice,  and  forms  part  of  the  depositions,  and  may  be  given 
in  evidence  against  him  at  the  trial  (d). 

Cases  of  assault  are  governed  by  special  rules — 

A  common  assault  may  on  complaint  by  or  on  behalf  of  the 
party  aggrieved,  be  heard  and  determined  by  two  justices  {imp. 
2  months  h.  l,  or  £5  fine  including  costs)  (e). 

An  aggravated  assault  on  a  male  under  14  or  any  female, 
may  either  upon  the  complaint  of  the  party  aggrieved  or  other- 

(«)  1879.  s.  10  (2),  B.  11  (2),  8. 13. 
(a)  1899,  8.  8. 

(6)  1879,  8. 13 :  1899,  8. 1.    The  power  io  fint  given  by  1879, 8.  4,  does  not 
apply  {ante,  p.  245). 
(c)  1879,  8. 14. 

{d)  1879,  8. 13..  For  the  form  of  the  caution,  see  ant0,  p.  165. 
(e)  Ofieuces  against  the  Person  Act,  1861,  b.  42. 
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wise,  be  heard  and  determined  by  two  justices  (imp.  6  months 
h.  I.,  or  £20  Jine  inchiding  costs)  (/). 

If  on  the  hearing  of  any  such  case  of  assault  on  the  merits  (g) 
where  the  complaint  was  made  by  or  on  behalf  of  the  person 
aggrieved  the  justices  deem  the  offence  not  proved,  or  find 
the  assault  to  have  been  justified  or  so  trifling  as  not  to  deserve 
any  punishment,  and  dismiss  the  complaint,  they  must,  on  the 
application  of  the  defendant,  make  out  and  deliver  to  him  a 
certificate  of  dismissal  (h). 

A  person  who  has  received  such  a  certificate  or  who,  having 
been  convicted,  has  suffered  the  imprisonment  imposed  is 
released  from  all  other  proceedings,  civil  or  criminal,  for  the 
same  cause  (i). 

Wherever  the  assault  is  accompanied  by  an  attempt  to 
commit  felony  or  is  a  fit  subject  for  prosecution  by  indictment, 
and  whenever  any  question  arises  as  to  the  title  to  any  lands, 
tenements,  hereditaments,  or  any  interest  therein,  or  as  to  any 
bankruptcy  or  execution,  the  justices  cannot  deal  with  the 
matter  summarily  (k). 

Appeal  to  ftnarter  Sessions. — Where  by  a  conviction  or 
order  of  a  court  of  summary  jurisdiction  a  person  has  been 
sentenced  to  imprisonment  without  the  option  of  a  fine,  as 
punishment  for  an  oJSence  or  for  failing  to  do  or  abstain  from 
doing  something  ordered  or  forbidden  he  has  the  right  of 
appeal  to  Quarter  Sessions  except  (1)  where  he  pleaded  guilty ; 
(2)  where  the  imprisonment  is  for  failure  to  comply  with  an 
order  for  payment  of  money,  for  the  finding  of  sureties,  for 
entering  into  any  recognizances   or  giving  any  security  (0; 

(/)  Ibid,,  B.  43.  Where  a  husband  has  been  Bummarily  convicted  of  an 
aggravated  assault  upon  his  wife  or  convicted  on  indictment  of  an  assault  and 
sentenced  to  more  than  £5  or  two  months,  and  in  certain  other  cases  a  court 
of  summary  jurisdiction  may  make  an  order  which  has  the  effect  of  a  decree  of 
a  judicial  separation  (Summary  Jurisdiction  Act,  1895,  BS.  4  and  6). 

(g)  Cf.  Beed  v.  Nutt,  24  Q.  B.  D.  669. 

(h)  Offences  against  the  Person  Act,  1861,  B,  44. 

(i)  lUd.,  B.  45.  Cause  means  accusation  or  charge  ;  a  conviction  for  an 
assaiilt  is  therefore  no  bar  to  an  Indictment  for  the  manslaughter  of  th«  persoa 
assaulted  if  he  subsequently  dies  {B.  t.  MorH$,  L.  B.  1  0.  0.  B.  90). 

(k)  S.  46. 

(I)  1879,  s.  19. 
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(3)  where  the  conviction  was  in  respect  of  an  indictable  offence 
dealt  with  summarily  (m). 

In  other  cases  there  is  no  appeal  unless  it  is  expressly 
given  by  the  particular  statute  dealing  with  the  offence  (n). 

The  appeal  (o),  if  no  Court  is  prescribed  by  the  particular 
statute,  is  to  the  next  practicable  county  or  borough  quarter 
sessions  having  jurisdiction  in  the  same  district  and  held  not 
less  than  fifteen  days  after  the  day  of  the  decision.  The 
appellant  must,  within  seven  days  after  the  decision  or  within 
such  other  time  as  may  be  prescribed,  give  notice  of  appeal  in 
writing  to  the  other  party  and  to  the  clerk  of  the  court  of 
summary  jurisdiction  stating  the  grounds  of  appeaL  He  must, 
also,  within  three  days  after  notice  of  appeal  or  within  such 
other  time  as  may  be  prescribed,  either  enter  into  a  recognizance 
before  a  court  of  summary  jurisdiction  to  prosecute  the  appeal 
and  abide  the  judgment  of  thei  Court  thereon,  and  pay  such 
costs  as  may  be  awarded  or  deposit  a  sum  sufficient  to  meet 
the  costs. 

The  whole  charge  is  heard  afresh  and  new  evidence  may  be 
received.  The  onus  of  proving  that  the  conviction  is  right  is 
on  the  respondent,  and  if  he  does  not  appear  the  conviction 
may  be  quashed  (p). 

The  Court  of  Quarter  Sessions  may  confirm,  reverse,  or 
modify  the  decision  of  the  court  of  summary  jurisdiction  or 
may  remit  the  matter,  with  their  opinion  thereon,  to  another 
court  of  summary  jurisdiction  for  the  same  district,  or  may 
make  any  other  order  that  they  tliink  just,  and  exercise  any 
power  which  might  have  been  exercised  by  the  court  of 
summary  jurisdiction ;  it  may  also  make  any  order  as  to  costs. 


(w)  R.  V.  Justices  of  London,  1892,  1  Q.  B,  664. 

(n)  By  B.  110  of  the  Larceny  Act,  1861,  and  b.  68  of  the  Malicious  Damage 
Act,  1861,  appeal  lies  against  a  conviction  for  an  ofience  Biunmarily  punishable 
under  either  of  these  Acts  if  the  sentence  is  more  than  one  month  or  the  fine 
more  than  £5  or  if  the  conviction  is  before  one  justice.  By  the  Metropolitan 
Police  (Courts)  Act,  1839,  b.  60,  there  is,  except  in  revenue  cases,  an  appeal 
from  any  conviction  or  order  of  a  metropolitan  police  magistrate  in  vrhioh 
imprisonment  of  over  one  month  or  a  fine  of  over  £3  is  inflicted, 

(o)  1879,  8.  81. 

(f )  B.  V.  Justices  of  Surrey,  [1892]  2  Q.  B.  719. 
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The  decision  of  the  Court  is  final  unless  a  case  is  stated  for 
the  King's  Bench  Division. 

Appeal  to  the  High  Court  by  Special  Case. — Any  person 
aggrieved  who  desires  to  question  a  conviction  order  or  other 
proceeding  of  a  court  of  summary  jurisdiction  on  the  ground 
that  it  is  erroneous  in  point  of  law  or  is  in  excess  of  jurisdiction 
msij  apply  to  the  Court  to  state  a  special  case  setting  out  the 
facts  of  the  case  and  the  ground  on  which  the  proceeding  is 
questioned  (q).  The  application  must  be  made  in  writing  and 
left  with  the  clerk  of  the  Court  within  seven  days  from  the 
date  of  the  proceeding  to  be  questioned  ;  a  copy  of  the  applica- 
tion must,  at  the  same  time,  be  left  with  him  for  each  of  the 
justices  constituting  the  Court.  The  appellant  must  also  enter 
into  a  recognizance  to  prosecute  the  appeal  and  pay  any  costs 
awarded.  The  case  must  be  stated  within  three  months  after 
the  date  of  the  application  and  after  the  recognizance  has  been 
entered  into.  Three  days  after  receiving  the  case,  the  appellant 
miist  transmit  it  to  the  K.  B.  D.  first  sending  notice  in  writing 
and  a  copy  of  the  case  to  the  respondent. 

If  the  court  of  summary  jurisdiction  refuses  to  state  a 
special  case  the  appellant  may  apply  to  a  Divisional  Court  of 
the  K.  B.  D.   for  an  order  requiring  the  case  to  be  stated  (r). 

The  Divisional  Court  may  reverse,  affirm,  or  amend  the 
determination  in  respect  of  which  the  case  was  stated  or  may 
remit  it  to  the  court  of  summary  jurisdiction  or  make  any 
other  order  it  thinks  fit,  including  any  order  as  to  costs.  The 
decision  of  the  Divisional  Court  in  any  criminal  "cause  or 
matter  "  is  final  (s). 

Certiorari. — Where  any  defect  appears  on  the  face  of  the 
proceedings  they  may  also  be  removed  into  the  High  Court  by 
certiorari.  Application  for  this  writ  must  be  made  within  six 
months  of  the  conviction  or  order  and  is  by  motion  to  a 
Divisional  Court  for  an  order  nisi.     The  order  is  served  on  the 

(g)  1879,  B.  33 ;  1857,  s.  2. 

(r)  1879,  8.  33  ;  1857,  s.  5.  The  application  Is  by  motion  for  an  order  nisi 
or  in  vacation  to  a  judge  in  chambers  for  a  summons  to  show  cause. 

(s)  Judicature  Act,  1873,  s.  47  ;  and  see  Mellor  v.  Denham,  5  Q.  B.  D.  467 ; 
B.  V.  Whitchurch,  7  Q.  B.  D.  534 ;  ex  parte  Schofield,  [1891]  2  Q.  B.  428. 
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justices  and  other  interested  parties.  If  the  respondents  do 
not  appear  or  fail  to  show  cause  the  order  is  made  absolute 
and  the  conviction  is  quashed. 

Mandamus. — Where  justices  of  the  peace  refuse  to  do  any 
act  relating  to  the  duties  of  their  office  a  Divisional  Court 
may  grant  a  maTtdamus  requiring  them  to  do  it.  A  man- 
damus is  a  writ  issuing  out  of  the  K.  B.  D.  and  directed 
to  any  person  or  inferior  Court  requiring  them  to  do  some 
particular  thing  pertaining  to  their  office  or  duty.  It  lies 
only  to  compel  performance  of  a  duty,  not  for  the  purposes 
of  undoing  what  has  been  done  {t) ;  only  where  performance 
has  been  refused  and  not  where  a  duty  has  been  improperly 
performed  (w).  It  may  be  granted,  therefore,  where  justices 
decline  or  refuse  to  exercise  jurisdiction,  but  not  where  in 
the  exercise  of  their  jurisdiction  and  discretion  they  refuse  to 
do  some  particular  act  {x).  Application  for  the  writ  is  by 
motion  on  affidavit  to  a  Divisional  Court  for  an  order  nisi  and 
on  vacation  to  a  judge  in  chambers  for  a  summons  to  show 
cause.  Notice  of  the  order  nisi  must  be  served  upon  every 
person  interested. 

{t)  Ex  parte  Nash,  15  Q.  B.  at  p.  95. 
{u)  R.  V.  Garden,  5  Q.  B,  D.  at  p.  5. 
(«)  B.  V.  Adamson,  1  Q.  B.  D.  201 ;  ex  parte  Lewis,  21  Q.  B.  D.  191. 
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DIBECTOB  OP  PUBLIC  PBOSECUTIONS 

It  is  the  duty  of  the  Director  of  Public  Prosecutions,  under  the 
Buperintendence  of  the  Attorney-General,  to  institute  and  carry  on 
such  criminal  proceedings  and  give  such  assistance  to  chief  officers 
of  pohce,  clerks  to  justices,  and  other  persons  respecting  such 
proceedings  as  may  be  prescribed  by  regulations  or  directed  in  a 
special  case  by  the  Attorney-General  (a). 

Regulations  of  1886  provide  that  it  shall  be  his  duty  to  prosecute 
in  all  cases  punishable  by  death  or  of  a  class  the  prosecution  of 
which  was  previously  undertaken  by  the  Solicitor  of  the  Treasury  or 
where  he  is  specially  ordered  by  the  Attorney-General  or  a  Secretary 
of  State  or  where  it  appears  to  him  that  the  offence  is  of  such  a 
character  that  a  prosecution  is  required  in  the  public  interest,  and 
that  action  on  his  part  is  necessary  to  secure  it.  He  may  advise 
clerks  of  justices  and  chief  officers  of  police  in  any  case  of  import- 
ance and  difficulty. 

He  may  assist  prosecutors  by  authorizing  them  to  incur  special 
costs  for  the  preparation  of  scientific  evidence,  the  remuneration  of 
scientific  witnesses,  the  payment  of  extra  fees  to  counsel,  the  prepara- 
tion of  plans  or  models,  and  any  other  special  purpose.  It  is  his 
duty  to  appear  for  the  Crown  in  every  appeal  to  the  Court  of 
Criminal  Appeal  except  where  the  solicitor  of  a  government  depart- 
ment or  a  private  prosecutor  undertakes  the  defence  of  the  appeal  (&). 

(o)  Prosecution  of  Offences  Act,  1879,  s.  2.  By  a.  1  of  the  Amending  Act 
of  1908,  the  Secretary  of  State  may  appoint  the  Director  of  Public  Prosecu- 
tions and  such  assistant  directors  as  the  Treasury  sanction. 

(6)  Criminal  Appeal  Act,  1907,  8. 12. 
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EXTEADITION. 


Thb  extradition  of  fugitive  offenders  from  foreign  countries  is 
governed  by  the  Extradition  Acts,  1870  to  1906.  It  is  possible 
only  where  there  is  an  extradition  treaty  with  such  foreign  country 
and  an  Order  in  Council  applying  the  Acts  to  that  country. 

A  requisition  for  the  surrender  of  the  fugitive  must  be  made  to 
a  Secretary  of  State  by  a  diplomatic  representative  of  the  foreign 
country.  The  Secretary  of  State  may  then  if  the  offence  is  not  of  a 
political  character  by  order  under  hand  and  seal  require  a  police 
magistrate  to  issue  a  warrant  for  the  apprehension  of  the  fugitive  (a). 
The  magistrate  must  hear  the  case  as  if  the  fugitive  were  accused  of 
a  crime  in  this  country  and  before  committal  must  be  satisfied  that 
the  following  conditions  exist :  "  (1)  the  imputed  crime  must  be 
within  the  treaty  ;  (2)  it  must  be  a  crime  against  the  law  of  the 
country  demanding  extradition ;  (8)  it  must  be  a  crime  within  the 
English  Extraditions  Acts ;  and  (4)  there  must  be  such  evidence 
before  the  committing  magistrate  as  would  warrant  him  in  sending 
the  case  for  trial  if  it  were  an  ordinary  case  in  this  country  "  (J). 

If  the  fugitive  is  committed  the  magistrate  must  inform  him 
that  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen 
days,  and  that  he  is  entitled  to  a  habeas  corpiis.  He  will  not  be 
surrendered  if  the  offence  is  one  of  a  political  character  or  if  he 
proves  to  the  satisfaction  of  the  police  magistrate  or  the  Court 
before  which  he  is  brought  that  the  requisition  for  his  surrender  is 
made  with  a  view  to  try  or  punish  him  for  an  offence  of  a  political 
character  (c). 

(a)  A  police  magistrate  or  justice,  on  information  or  complaint,  may  issue 
a  provisional  warrant  on  his  own  authority  if  the  alleged  crime  is  one  for 
which  the  fugitive  could  be  indicted  if  it  had  been  committed  within  hia 
jurisdiction. 

(6)  Be  AsUm,  [1896]  1  Q.  B.  at  p.  513. 

(c)  See  Be  Castiom,  [1891]  1  Q.  B.  149 ;  Be  Meuwier,  [1894]  2  Q.  B.  419. 
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At  the  end  of  fifteen  days  or  after  the  decision  of  the  Court  upon 
the  writ  of  habeas  corpus  if  applied  for  the  Secretary  of  State  must 
by  warrant  under  hand  and  seal  order  the  surrender  of  the  fugitive 
to  the  person  authorized  to  receive  him.  If,  however,  he  is  accused 
of  any  offence  within  English  jurisdiction  or  is  undergoing  sentence 
under  any  conviction  in  the  United  Kingdom  he  will  not  be 
surrendered  until  he  has  been  acquitted  or  his  sentence  has  expired. 

If  he  is  not  surrendered  within  two  months  after  his  committal 
a  judge  of  the  Superior  Courts  may  order  him  to  be  discharged 
unless  sufficient  cause  to  the  contrary  is  shown. 
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THE  OFFICIAL  SECRETS  ACT,   1911 

By  8.  1  it  is  a  felony  {p.  s.  7  i/rs.)  if  any  person  for  any  purpose 
prejudicial  to  the  safety  or  interests  of  the  State  (i)  approaches 
or  is  in  the  neighbourhood  of,  or  enters  any  prohibited  place  within 
the  Act,  or  (ii)  makes  any  sketch,  plan,  model,  or  note  calculated  or 
intended  to  be  useful  to  an  enemy,  or  (iii)  obtains  or  communicates 
to  any  other  person  any  sketch,  etc.,  or  other  information  calculated 
or  intended  to  be  useful  to  an  enemy. 

On  a  prosecution  under  this  section  it  is  not  necessary  to  show 
that  the  accused  person  was  guilty  of  any  particular  act  tending  to 
show  such  prejudicial  purpose,  and  he  may  be  convicted  if  from  the 
circumstances  of  the  case  or  his  conduct  or  character  as  proved  it 
appears  that  his  purpose  was  prejudicial.  If  any  sketch,  etc.,  or 
information  relating  to  any  prohibited  place  is  made,  obtained,  or 
communicated  by  any  person  not  acting  under  lawful  authority 
it  is  to  be  deemed  to  have  been  made  for  a  prejudicial  purpose  unless 
the  contrary  is  proved  (cf.  ante,  p.  212). 

By  8.  2  it  is  a  misdemeanour  {imp.  2  yrs.  h.  I,  or  fine  or  loth) 
if  any  person  having  in  his  possession  or  control  any  sketch,  etc., 
or  other  information  which  relates  to  a  prohibited  place  or  which 
was  made  or  obtained  in  contravention  of  the  Act  or  which  was 
entrusted  to  him  in  confidence  by  any  government  oflficial  or  obtained 
by  him  as  a  government  official  or  as  a  government  contractor  or 
through  employment  under  a  government  contractor  (i)  communi- 
cates such  sketch,  etc.,  to  any  person  to  whom  he  is  not  authorized 
or  to  whom  it  is  not  his  duty  to  communicate  it,  (ii)  retains  such 
sketch,  etc.,  in  his  possession  when  he  has  no  right  or  when  it  is 
contrary  to  his  duty  to  retain  it.  Any  person  who  receives  any  such 
sketch,  etc.,  knowing  or  having  reasonable  grounds  to  believe  that 
it  is  communicated  to  him  in  contravention  of  the  Act  is  guilty  of  a 
misdemeanour  unless  he  proves  that  the  communication  was  contrary 
to  his  desire. 
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By  s.  3  "  prohibited  place  "  includes  any  work  of  defence,  arsenal, 
factory,  dockyard,  camp,  ship,  telegraph  or  signal  station  or  office 
belonging  to  His  Majesty,  and  any  place  where  ships,  arms,  materials 
of  war  or  plans  are  being  made,  repaired,  or  stored,  whether  the  place 
belongs  to  His  Majesty  or  the  ship,  etc.,  is  being  made,  etc.,  under 
contract  with  or  on  behalf  of  His  Majesty. 

By  s.  4  any  person  who  attempts  to  commit  or  incites  another 
person  to  commit  any  offence  under  the  Act  is  guilty  of  a  felony  or 
misdemeanour  according  as  the  offence  attempted  or  incited  is  a 
felony  or  misdemeanour. 

By  8.  5  a  person  charged  with  a  felony  under  the  Act  may  be 
convicted  of  a  misdemeanour  [Add  to  p.  188]. 

By  8.  6  a  person  found  committing  an  offence  under  the  Act  or 
suspected  of  having  committed  or  attempted  to  commit  or  being 
about  to  commit  such  an  offence  may  be  arrested  as  if  found  com- 
mitting a  felony  [ante,  p.  162]. 

By  s.  7  a  person  who  knowingly  harbours  any  person  whom  he 
knows  or  has  reasonable  grounds  for  supposing  to  be  a  person  who 
is  about  to  commit  or  who  has  committed  an  offence  under  the  Act, 
or  who,  having  harboured  any  such  person,  wilfully  refuses  to  disclose 
to  a  superintendent  of  police  any  information  in  relation  to  such 
person  is  guilty  of  a  misdemeanour  (imp.  1  yr.  h.  I.  or  fine  or  loth). 

By  s.  8  no  prosecution  for  any  offence  under  the  Act  can  be 
instituted  without  the  consent  of  the  Attorney-General.  A  suspected 
person  may,  however,  be  arrested  and  remanded  without  any  pre- 
liminary consent. 

By  s.  9  if  a  justice  is  satisfied  by  information  on  oath  that  there 
is  reasonable  ground  for  suspecting  that  an  offence  under  the  Act 
has  been  or  is  about  to  be  committed,  he  may  grant  a  search  warrant 
authorizing  the  search  of  any  premises  named  in  the  warrant  and 
the  seizure  of  any  sketch,  etc.,  which  is  evidence  of  an  offence  under 
the  Act.  In  cases  of  emergency  a  superintendent  of  police  may  by 
a  written  order  give  a  constable  the  same  authority  [Add  to  p.  207]. 
By  s.  10  the  Act  applies  (i)  to  offences  committed  in  any  part 
of  His  Majesty's  dominions,  (ii)  to  offences  committed  anywhere  by 
British  officers  or  subjects.  An  offence  committed  out  of  the  United 
Kingdom  may  be  tried  in  any  competent  British  court  where  it  was 
committed  or  in  the  High  Court  or  Central  Criminal  Court.  No 
offence  under  the  Act  is  triable  at  Quarter  Sessions. 


E.C.L.  17 


/ 


INDEX 


Abortion,  attempt  to  procure,  80 

Accessories,  18 

Accomplice,  evidence  of,  236 

Admiralty  jurisdiction,  170 

Affray,  116 

Age,  7 

Animals,  cruelty  to,  144 

Appeal,  190,  261 

Appearance,  process  to  compel,  177 

Arraignment,  178 

Arrest,  161 

Arrest  of  judgment,  189 

Arson,  66 

Asportation,  23 

Assault,  84 

Assembly,  unlawful,  113 

Attempt,  17 

Autrefois,  acquit,  181 

Autrefois,  convict,  181 


Bail,  166 

Bailee,  larceny  by,  31 

Bankers'  Books  Evidence  Act,  1879. 

287 
Bankrupt,  offences  by,  127 
Battery,  85 
Betting  Houses,  140 
Bigamy,  132 
Blasphemy,  103 
Brawling,  103 
Bribery,  145 
Burglary,  52 
Burial  Laws,  offences  against,  142 


Cbntbai-  Criminal  Court,  156 
Certiorari,  152,  251 
Challenges,  183 


Champerty,  113 

Character,  225 

Cheating,  50 

Children,  offences  in  respect  of,  90 

stealing,  84 

pimishment,  201 
Circumstantial  proof,  208 
Coercion,  13 
Coinage  offences,  100 
Companies,     misappropriation      by 
directors,  etc.,  of,  44 

falsifying  of  books  of,  45 
Compensation,  205 
Complaint,  220 
Compounding  offences,  112 
Concealment  of  birth,  143 
Confessions,  222 
Conspiracy,  109 
Coroner,  157 
Corporations,   criminal    liability    of, 

15,44 
Costs,  204 

Courts,  criminal,  161 
Crime,  characteristics  of,  1 

contrasted  with  civil  injuries,  4 

divisions  of,  16 

parties  to  a,  17 

persons  responsible  for,  14 

proceedings  when  act  also  a  civil 
wrong,  4 
Criminal  Appeal,  Court  of,  152 
Criminal  information,  164 


Declabatioks  by  deceased  persons, 

220 
Demurrer,  180 
Depositions,  164, 224 
Director  of  Public  Prosecutions,  263 
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Disorderly  house,  139 
Drunkeuuess,  10 


Election  offences,  146 
Embezzlement,  40 
Embracery,  113 
Escape,  104 
Evidence,  208 

documentary,  235 

secondary,  235 

real,  238 
Excusable  homicide,  69 
Explosives,  endangering  life  or  pro. 

perty  by,  59 
Expulsion  orders,  201 
Extradition,  254 


Falsb  imprisonment,  90 

False  pretences,  45 

Felony  distinguished  from  mis- 
demeanour, 16 

Fines,  198 

Food  and  drugs,  oSences  as  to  the 
sale  of,  130 

Foreign  Enlistment  Act,  1870 . .  99 

Forfeitures  and  disqualifications,  200 

Forgery,  61 

Furious  driving,  76 


Gamb,  offences  relating  to,  143 
Gaming  houses,  139 
General  issue,  182 


HANDWBiTiNa,  proof  of,  237 
Hearsay,  218 
Homicide,  defined,  66 

classes  of,  68 
Housebreaking,  52 


Impeachment,  151 

Imprisonment,  197 

Indecent  conduct,  137 

Indictment,  Bill  of,  167 
Form  and  contents  of,  169 
Statement,  171 
Amendment  of,  173 


Indictment,  Bill  ot— continued. 
Conclusion  of,  173 
Counts  of,  174 
motion  to  quash,  179 

Infancy,  7 

Information,  154,  240 

Insanity,  8 

Intention,  12 

Interference  with  witnesses,  113 

Intimidating  workmen,  131 


JoDiciAi,  notice,  210 
Jurisdiction,  169 
Jury,  Grand,  167 

Petty,  182 
Justifiable  homicide,  69 


KiLLiNa,    in    homicide,    what    con- 
stitutes, 67 
King's  Bench  Division,  152 


Labcbnt,  22 

Indictment  for,  22 

what  things  may  be  the  subject 
of,  22 

the  Intent,  25 

the  taking,  actual  and  construc- 
tive, 29 

of  goods  found,  28 

asportation,  33 

compound,  33 

of  money  paid  by  mistake,  30 

from  the  person,  34 

in  a  dwelling-house,  55 
Libel,  definition,  and  kinds  of,  116 

malice  in,  120 

privileged  statements,  120 

fair  comment,  122 

justification,  124 
Lotteries,  142 


Maqistbate,  proceedings    before  in 

indictable  ofiences,  3 
Maintenance,  113 
Malice,  12 

Malice  aforethought,  71 
Malicious  injury  to  property,  56 
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Mandamus,  252 

Manslaughter,  73 

Masters  and  workmen,  131 

Mens  rea,  6 

Misappropriation  by  agents,  etc., '43 

Mistake,  10 

Misprision,  16 

Motive,  13 

Murder,  71 

attempts  to  commit,  79 
Mute,  standing,  178 


Negligence,  74 
Nuisance,  133 


Oath  or  afl&rmation  of  witness,  164 
Oaths,  unlawful,  98 
Offences,  joinder  of,  174,  177 
Offenders,  joinder  of,  173 
Official  Secrets  Act,  1911 . .  100 
Opinion,  evidence  of,  217 
Order  of  proceedings  at  trial,  178 


Pabdon,  182 

Parliament,  High  Court  of,  151 
Penal  Servitude,  197 
Perjury,  105 

subornation  of,  108 
corroboration  of  witness  to,  109 
Personation,  51 

Persons  responsible  for  crimes,  14 
Petty  sessional  court,  242 
Piracy,  35 
Pleas,  180 

Police  supervision,  204 
Poor  Prisoners'  Defence  Act,  1903.. 

184 
Possession,  21 
Power  of  Attorney,  misappropriation 

by  person  entrusted  with,  44 
Presentment,  167 
Presumptions,  209,  238 
Previous  conviction,  punishment  for 

offences  after,  203 
how  proved,  236 
Principals  of   the   first  and  second 

degree,  17 
Prison  Breach,  106 


Privilege,  in  libel,  120 

of  communications  between  solicit 
tor  and  client,  217,  232 
Probation  of  offenders,  202 
Proceedings,  order  of,  184 
Proof,  208,  226 
Burden  of,  211 

in  Civil  and  Criminal  proceedings, 
239 
Property,  distinguished  from  posses- 
sion, 21 
Provocation,  78 

Public  worship,  disturbing,  103 
Punishments,  197 

QuAETEB  sessions,  156 
Quashing  Indictment,  179 

Rape,  80 

Receiving  stolen  goods,  36 

guilty  knowledge,  proof  of,  38 
Recent  possession,  39 
Refreshing  memory  of  witness,  229 
Relevancy,  212 
Reprieve,  195 
Rescue,  105 
Bes  gesta,  214 
Riot,  114 
Robbery,  34 
Rout,  114 


Sacbilege,  65 

Sanity,  8 

Sedition,  98 

Similar  acts,  proof  of,  215 

Stolen  property,  restitution  of,  205 

Street  Betting,  141 

Suicide,  79 

Summary  Jurisdiction,  Couits  of,  240 

Summons,  160,  241 

Sunday  observance,  103 


Thbeats,  125 

Threatening  letters,  125 

Trade  Marks,  counterfeiting,  129 

Treason,  93 

Treason-felony,  94 

Trustee,  misappropriation  by,  44 
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Unlawful  Assembly,  113 
Unlawful  Oaths,  98 


Vaqbanct,  149 

Venue,  169 

Verdict,  186 

Vexatious  Indictments  Act,  167 


WABBiiNT,  160,  241 

Whipping,  198 

Will  and  Intention,  12 


Witness,  competency,  227 

interference  vrith,  113 

protection  of,  281 

attendance    of,    before    jaBtices, 
164 

examination  of,  164,  229 

cross-examination  of,  230 

re-examination  of,  232 

privilege  of,  282 

discrediting  and  contradicting,  233 

corroboration  of,  234 
Women  and  girls,  offences  against,  81 

abduction  and  detention  of,  82 
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Works    by   A.    M.    WILSHERE 


Outlines  of  ^p 

EVIDENCE  AND  PROCEDURE 

in  an  action 

in  the  King's  Bench  Division. 

This  fonns  a  companion  volume  to  Wilshere's  Criminal 
Law,  and  the  student  will  find  sufficient  information  to 
enable  him  to  pass  any  examination  in  the  subjects  dealt 
with  by  the  two  books. 

"  The  author  has  made  the  book  clear,  interesting  and  instructive, 
and  it  should  be  acceptable  to  students." — Solicitors'  Journal. 


AN  ANALYSIS  OF  ^7^ 

Williams  on  Real  Property. 

Second  Edition. 

"Read  before,  with  or  after  Williams,  this  should  prove  of  much 
service  to  the  student.  In  a  short  time  it  is  made  possible  to  him  to 
grasp  the  outline  of  this  difficult  branch  of  the  Law." — Law  Magazine. 


AN  ANALYSIS  OF  Jj» 

Williams  on  Personal  Property. 


Both  the  above  works  are  designed  to  assist  the  memory 
of  the  student  who  has  read  the  parent  works.  They 
contain  useful  appendices  of  the  questions. 


SWEET   &  MAXWELL,  Ltd.,  3  CHANCERY  LANE, 
LONDON,  W.C. 


Price   5s.    net. 

The  Examination  of  Witnesses 
in  Court. 

I^'CLUDI^'G 
Examination-in-Chief,  CrosB-Examination,  and  Re-Examination, 

WITH   CHAPTKKS  OX 

Preliminary  Steps,  and  Some  Elementary  Rales  of  Evidence. 
By  F.   J.   WROTTESLEY, 

Ba  rrUter-at-Law. 

This  is  a  practical  book  for  the  barrister,  solicitor,  and  law  student, 
[t  is  interesting,  and  is  packed  full  of  valuable  hints  and  information. 
The  author  lays  down  clearly  and  succinctly  the  rules  which  should  guide 
the  advocate  in  the  examination  of  witnesses  and  in  the  argument  of 
questions  of  fact  and  law,  and  has  illustrated  the  precepts  which  he  has 
given  by  showing  how  they  have  been  put  into  actual  practice  by  the 
greatest  advocates  of  modem  times. 


Second  Edition.    Price  Ss.  net. 

Leading  Cases  and  Statutes  on  the 
Law  of  Evidence. 

With  Motes,  Explanatory  and  Connective. 
By  ERNEST  COCKLE, 

Barrider-at-lMW. 

This  book  is  sufficient  in  itself  for  all  ordinary  students'  purposes. 
It  presents  a  systematic  view  of  the  Law  of  Evidence,  preceded  by  a 
useful  analysis  of  the  subject. 


Price  3%,  6d.  net. 

The  Justice's  Handbook  on   the 
Law  of  Evidence. 

By  W.   C.   MAUDE, 

Barrister-at-Lau: 

This  is  an  attempt  to  make  a  long  and  complicated  subject  short  and 
simple.  The  plan  adopted  has  been  to  state  shortly  the  law  on  the 
points  dealt  with,  and  to  give  in  each  case,  by  way  of  illustration,  an 
account  of  the  principal  decisions  of  the  Courts,  adding  extracts  from  the 
judgments  of  the  judges,  so  as  to  make  the  rationes  decidendi  clear. 


SWEET  &  MAXWELL,  Ltd.,  3  CHANCERY  LANE 
LONDON,  W.C. 


A    SHORT    LIST 

OF    SOME    OF 

Sweet   &  Maxwell's 

BOOKS  FOR  LAW  STUDENTS 


SUBJECT     INDEX. 

Page 

Bankruptcy 7 

Bar  Examination  Questions 15 

Bills  of  Exchange 6 

Common  Law 4,  5 

Companies  --......7 

Conflict  of  Laws 15,  16 

Constitutional  Law 13 

Contracts 6. 

Conveyancing 10,  II 

Criminal  Law    -        -        -        --        -        -        -5,  6 

Easements 15 

Equity 12 

Evidence 7,  8,  9 

Guides  to  the  Legal  Profession    -        -        -       14,  15 

International  Law 15 

Interpretation  of  Deeds 13 

Legal  Maxims 14 

Local  Government   -        -        -        -        -        -        -16 

Mortgages -        -        -11 

Personal  Property  ----.--3 

Procedure 9 

Real  Property 9,  10 

Roman  Law 12,  13 

Torts 6 

Wills 12 


SWEET       &       MAXWELL,      LIMITED, 

3,  Chancery  Lane,  London. 


Suggested  Course  of  Reading 
for  the  Bar  Examinations. 


ROMAN     LAW. 

Hunter's  Introduction  or  Kelke's  Primer  or  Epitome, 
and  Shearwood's  Roman  Law  Examination  Guide. 
Advisable  also  is  Sandars  Justinian. 

CONSTITUTIONAL     LAW. 

Ridges,  witli  Kelke's  Epitome       Dean's  Legal   History. 

CRIMINAL     LAW     &     PROCEDURE. 

Odgers'  Common  Law,  or  Wilshere's  Criminal  Law 
and    Procedure,  and    Wilsheres    Leading   Cases. 

REAL     PROPERTY. 

Goodeve  or  Willia^ms  (witin  Wilsheres  Analysis).  For 
revision,  Kelkes  Epitome. 

CONVEYANCING. 

Elphinstone's  Introduction,  and  Clark's  Students 
Precedents. 

COMMON     LAW. 

Odgers  Common  Law  of  England,  and  Cockle's  Lead- 
ing Cases.  Or  Carter  on  Contracts,  and  Fraser  on 
Torts.     Jacobs    Bills  of  Exchange. 

EVIDENCE     &     PROCEDURE. 

Odgers'  Common  Law.  Cockle  on  Evidence,  Wilshere's 
Procedure.     Useful  also  is  Maude  on  Evidence. 

EQUITY. 

Snell.     For  revision,  Kelke's  Leading  Cases. 

COMPANY     LAW. 

Kelke's  Epitome. 


PERSONAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Personal  Pro- 
perty, intended  for  the  use  of  Students  in  Con- 
veyancing. Sixteenth  Edition.  By  T.  Cyprian 
Williams,  of  Lincoln's  Inn,  Barrister-at-Law.  597 
pages.      Price  £1   is. 

"  Whatever  competitors  there  may  be  iu  the  field  of  real  pro  • 
perty,  and  they  are  numerous,  none  exist  as  serious  rivals  to 
Williams'  Personal.  For  every  law  student  it  is  invaluable,  and 
to  the  practitioner  it  is  often  useful." — Laiv  Times. 

WILSHERE'S  Analysis  of  Williams  on  Personal 
Property.  By  A.  M.  Wilshere,  Barrister-at-Law. 
135  pages.      Price  5s. 

This  book  is  designed  as  an  assistance  to  the  memory  of  the 
student  who  has  read  the  parent  work.  It  contains  a  useful 
appendix  of  questions. 

KELKE'S  Epitome  of  Personal  Property  Law.  Third 
Edition.      153  pages.      Price  6s. 

"  On  the  eve  of  his  examination  we  consider  a  candidate  for  the 
Solicitors'  Final  would  find  this  epitome  most  useful." — Law  Notes. 

"An  admirable  little  book;  one,  indeed,  which  will  prove  of 
great  service  to  students,  and  wiiich  will  meet  the  needs  of  the 
busy  practitioner  who  desires  to  refresh  his  memory  or  get  on  the 
track  of  the  law  without  delay." — Ivish  Laiv  Journal. 

GOODEVE'S    Modern    Law    of    Personal    Property. 

With  an  Appendix  of  Statutes  and  Forms.  Fifth 
Edition.  Revised  and  partly  re- written  by  J.  H. 
Williams  and  W.  M.  Crowdy,  Barristers-at-Lav^-. 
461  pages.      Price  £1. 
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COMMON     LAW. 

The  Common  Law  of  Ens:land.  By  W.  Blake 
Odgers,  K.C,  LL.D..  Director  of  Legal  Education 
at  the  Inns  of  Court,  and  Walter  Blake  Odgers, 
Barrister-at-Law.  2  vols.  1,474  pages.  Price 
£2    I  OS. 

Odgers  on  the  Common  Law  deals  with  Contracts,  Torts,  Crimi- 
nal Law  and  Procedure,  Civil  Procedure,  the  Courts,  and  the  Law 
of  Persons. 

The  Student  who  masters  it  can  pass  the  following  Bar  Examina- 
tions : — 

(I.)    Criminal   Law  and   Procedure. 

(2.)    Common    Law. 

(3.)    General   Paper — Part  A. 

And  (with  Cockle's  Cases  and  Statutes  on  Evidence) 
(4.)    Law  of  Evidence  and  Civil   Procedure. 
(5.)    General   Paper— Part   III. 


SOME    OPINIONS   OF    PROFESSORS    AND    TUTORS. 

I.  The  Bar. — "I  have  most  carefully  examined  the  work,  and 
shall  most  certainly  rec:onimend  it  to  all  students  reading  with  me 
for  the  Bar  Examinations." 


"  It  appears  to  me  to  be  an  invaluable  book  to  a  student  who 
desires  to  do  well  in  his  examinations.  The  sections  dealing  with 
Criminal  Law  and  Procedure  are,  in  my  opinion,  especially 
valuable.  They  tleal  with  these  diHicult  subjects  in  a  manner 
exactly  fitted  to  the  examinations ;  and  in  this  the  work  differs 
from  anv  other  book  1  know." 


"  I  have  been  reading  through  Dr.  Odgers'  Common  Law,  and 
hnd  it  a  most  excellent  work  for  the  Bar  Final,  also  for  the  Bar 
Criminal  Law." 


2.    The    Universities. — "  1   consider  it   to  be  a  useful  and 
comprehensive  work  on  a  very  wide  subject,  more  especially  from 
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Common    Law — continued. 

the  point  of  view  of  a  law  student.     I  shall  be  glad  to  recommend 
it  to  the  favourable  attention  of  law  students  of  the  University." 


3.  Solicitors. — The  Book  for  the  Solicitors'  Final. — "Once 
the  Intermediate  is  over,  the  articled  clerk  has  some  latitude 
allowed  as  to  his  course  of  study.  And,  without  the  slightest 
hesitation,  we  say  that  the  first  book  he  should  tackle  after 
negotiating  the  Intermediate  is  '  Odgers  on  the  Common  Law.' 
The  volumes  may  seem  a  somewhat  '  hefty  task,'  but  these  two 
volumes  give  one  less  trouble  to  read  than  any  single  volume  of 
any  legal  text-book  of  our  acquaintance.  They  cover,  moreover, 
all  that  is  most  interesting  in  the  wide  field  of  legal  studies  in  a 
manner  more  interesting  than  it  has  ever  been  treated  before." 

COCKLE'S  Leading  Cases  on  the  Common  Law.    By 

Ernest  Cockle,  Barrister-at-Law.    Price  about  15s. 

This  book  will  be  published  in  1913.  It  is  compiled  on  the  same 
plan  as  the  author's  well-known  Leading  Cases  on  Evidence  {q.  v.). 

Bar  Final  Examination,  Special  Subjects. 

(1.)    Carriage  by  Land. 
(2.)    Master  and  Servant. 

Reprinted  from  the  Encyclopedia  of  the  Laws  of 
England.     128  pages.     Price  3s.  6d.  net. 

CRIMINAL    LAW    AND    PROCEDURE. 

ODQERS    on    the   Common    Law.      See  above. 

WILSHERE'S  Elements  of  Criminal  and  Magisterial 
Law  and  Procedure.  By  A.  M.  Wilshere,  Barris- 
ter-at-Law.    Second  edition.     256  pages.     Price  8s. 

This  book  sets  out  concisely  the  essential  principles  of  the  criminal 
law  and  explains  in  detail  the  most  important  crimes,  giving 
precedents  of  indictments  ;  it  also  gives  an  outline  of  criminal 
procedure  and  evidence. 

"  An  excellent  little  book  for  examination  purposes.  .\ny 
student  wtu^  fairly  masters  the  book  ought  to  pass  any  ordinary 
examination  in  criminal  law  with  ease." — Solicitors'  Journal. 
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Criminal  Law  and  Procedure — continued. 

WILSHERE'S  Leading:  Cases  iUustratin^  the  Crimi- 
nal  Law,  for  Students.      i68  pages.      Price  6s.  6d. 

A  companion  book  to  the  above. 

"  This  book  is  a  collection  of  cases  pure  and  simple,  without  a 
commentary.  In  each  case  a  short  rubric  is  given,  and  then  follow 
the  material  parts  of  the  judge's  opinions.  The  selection  of  cases 
has  been  judiciously  made,  and  it  embraces  the  whole  field  of 
criminal  law.  The  student  who  has  mastered  this  and  its  com- 
panion volume  will  be  able  to  face  his  e.Kaminers  in  criminal  law 
without  trepidation." — ^cnts  Laiv  Times. 

TORTS. 

ODGERS   on    the   Common    Law.      See  above. 

ERASER'S     Compendium     of     the     Law     of    Torts. 

Specially  adapted  for  the  use  of  Students.  By  H. 
Fraser,  Barrister-at-Law,  one  of  the  Readers  to  the 
Inns  of  Court.    Eighth  Edition.    251  pages.    Price  8s. 

"  We  know  of  no  better  book  than  this  for  students." — Law 
Magazine. 

"  As  introductory  to  the  larger  works,  or  for  revision  after  read- 
ing the  larger  works,  we  know  of  no  better  book." — Law  Notes. 

"  It  is  a  model  book  for  students — clear,  succinct,  and  trustworthy, 
and  showing  a  practical  knowledge  of  their  needs."— Late  .lournaL 

CONTRACTS. 

ODQERS   on   the   Common    Law.      See  above. 

CARTER  on  Contracts.  Elements  of  the  Law  of  Con- 
tracts. By  A.  T.  Carter,  of  the  Inner  Temple, 
Barrister-at-Law,  Reader  to  the  Council  of  Legal 
Education.     Third  Edition.      262  pages.      Price  8s. 

"  We  have  here  an  excellent  book  for  those  who  are  beginning 
to  read  law." — Law  Magazine. 

BILLS     OF     EXCHANGE. 

JACOBS  on  Bills  of  Exchange  and  Nesrotiable 
Securities,  for  Students. 

[Will  be  published  about  March,  1913. 
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BANKRUPTCY. 

MAN50N'S    Short    View    of    Bankruptcy    Law.      By 

Edward  Manson,  Bairister-at-Law.    Second  Edition. 
315  pages.      Price  7s.  6d. 

''Ihis  is  an  excellent  little  book.  It  gives  an  outline  of  the 
Law  of  Bankruptcy  in  clear  and  simple  language,  usefully  illus- 
trated from  time  to  time  by  reported  decisions." — Justice  of  the 
Pence. 

"  It  makes  a  thorough  manual  for  a  student,  and  a  very  handy 
book  of  reference  to  a  practitioner." — Law  Magazine. 


COMPANIES. 

KELKE'S  Epitome  of  Company  Law.  Second  Edi- 
tion.     255  pages.      Price  6s. 

"No  clearer  or  more  concise  statement  of  the  law  as  regards 
companies  could  be  found  than  is  contained  in  this  work,  and  any 
student  who  thoroughly  masters  it  need  have  no  fear  of  not 
passing  his  examination." — Juridical   Review. 

"  The  subject  is  concisely  and  clearly  treated,  and  should  prove 
a  handy  guide  to  the  student." — Lau>  Times. 

EVIDENCE. 

COCKLE'S  Leading  Cases  and  Statutes  on  the  Law 
of  Evidence,  with  Notes,  explanatory  and  connective, 
presenting  a  systematic  view  of  tlie  whole  subject. 
By  Ern'est  Cockle,  Barrister-at-Law.  Second 
Edition.      350   pages.       Price   qs.    net. 

This  book  is  sufficient  in  itself  for  all  ordinary  examination 
purposes,  and  will  save  students  the  necessity  of  reading  larger 
works  on  this  subject. 

By  an  ingenious  use  of  black  type  the  author  brings  out  the 
essential  words  of  the  Statutes,  and  enables  the  student  to  see  at  a 
glance  the  effect  of  each  section. 

The  writer's  aim  has  been — 

(1)    To  select  from  the  reports  the  leading  case  on 
each  of  the  most  important  points. 
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Evidence — continued. 

(2)  To   extract   the   principle  from   eacli   case    and 

state  it  as  a  lieadnote  thereto. 

(3)  To   state,  where   necessary   and   possible,  suffi- 

cient of  the  facts  to  make  the  point  of  evi- 
dence clear,  but  excluding  all  other  facts  as 
confusing. 

(4)  To  give   all   the   portions  of  the  judgments,  in 

the  Judge's  own  words,  having  reference  to 
the  point  of  evidence  involved,  emphasising  in 
thick  type  the  most  important  passages,  but 
excluding  all  other  portions  of  the  judgments. 

(5)  To  give  preliminary  notes  introducing  cases  of 

a  class,  and  a  few  footnotes  explanatory  of 
individual  cases,  where  such  appeared  neces- 
sary. 

(6)  To  provide  a  specially  full  and  systematic  table 

of  contents  which  will  serve  as  a  summary 
or  analysis  of  the  whole  subject. 

BEST'S  Principles  of  Evidence.  With  Elementary 
j^  i  Rules  for  conducting  the  Examination  and  Cross- 
j^  I] Examination  of  Witnesses.  Eleventh  Edition.  B\' 
^,   I  S.  L.  Phipson,  Barrister-at-Law.     620  pages.     Price 

"  The  most  valuable  work  on  the  law  of  evidence  which  exists 
in  any  country." — Law  Times. 

"There  is  no  more  scholarly  work  among  all  the  treatises  on 
Evidence  than  that  of  Best.  There  is  a  philosophical  breadth  of 
treatment  throughout  which  at  once  separates  the  work  from 
those  mere  collections  of  authorities  which  take  no  account  of 
the  'reason  why,'  and  which  arrange  two  apparently  contradictory 
propositions  side  by  side  without  comment  or  explanation." — 
Law  Magazine. 

MAUDE'S  Justices'  Handbook  on  the  Law  of 
Evidence.  By  W.  C.  Maude,  Barrister-at-La\\ . 
110  pages.      Price  3s.  6d.  net. 

Though  written  for  the  use  of  justices  of  the  peace,  bar  students 
will  find  this  book  very  useful  as  containing  in  a  small  compass  a 
clear  outline  of  the  law. 
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Evidence — continued. 

WROTTESLEY  on  the  Examination  of  Witnesses 
in  Court.  Including  Examination  in  Chief,  Cross- 
Examination,  and  Re-Examination.  With  chapters 
on  Preliminary  Steps  and  some  Elementary  Rules 
of  Evidence.  By  F.  J.  Wrottesley,  of  the  Inner 
Temple,  Barrister-at-Law.    173  pages.    Price  5s.  net. 

This  is  a  practical  book  for  the  law  student.  It  is  interesting,  and 
is  packed  full  of  valuable  hints  and  information.  The  author 
lays  down  clearly  and  succinctly  the  rules  which  should  guide  the 
advocate  in  the  examination  of  witnesses  and  in  the  argument  of 
questions  of  fact  and  law,  and  has  illustrated  the  precepts  which 
he  has  given  by  showing  how  they  have  been  put  into  actual 
practice  by  the  greatest  advocates  of  modern  times. 


PROCEDURE. 

ODQERS    on    the    Common    Law.      See  above. 

WILSHERE'S  Outlines  of  Procedure  in  an  Action  in 
the  King's  Bench  Division.  For  the  Use  of  Students. 
By  A.  M.  WiLSHERE.  Second  Edition.  Price  about 
7s.  6d.  [Ready  February,  1913. 

This  forms  a  companion  volume  to  Wilshere's  Criminal  Law,  and 
the  student  will  find  sufficient  information  to  enable  him  to  pass 
any  examination  in  the  subjects  dealt  with  by  the  two   books. 

"  The  author  has  made  the  book  clear,  interesting,  and  instruc- 
tive, and  it  should  be  acceptable  to  students." — Solicitors'  Journal. 

REAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Real  Property. 

Intended  as  a  first  book  for  the  use  of  Students  in 
Conveyancing.  21st  Edition.  By  T.  Cyprian 
Williams,  Barrister-at-Law.  703  pages.  Price 
£T'   is. 

WILSHERE'S  Analysis  of  Williams  on  Real  Pro- 
perty.     Second  Edition.      145  pages.      Price  5s, 

This  book   is  designed  as  an   assistance  to   the  memory  of  the 
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Real  Property — continued. 

student  who  has  read  the  parent  work.  It  contains  a  useful 
appendix  of  questions. 

"  Read  before,  with,  or  after  Williams,  this  should  prove  of 
much  service  to  the  student.  In  :i  short  time  it  is  made  possible 
to  him  to  grasp  tlie  outline  of  this  difficult  branch  of  the  law." — 
Law  Magazine. 

KELKE'S  Epitome  of  Real  Property  Law,  for  the  use 

of  Students.  Fourth  Edition.  By  W.  H.  Hastings 
Kklke,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Adam  Partington,  Real  Property  Law  Prizeman, 
&c.      214  pages.      Price  6s. 

"  For  quick  revision  of  real  propierty  law,  we  know^  of  no  better 
book  than  Kelke." — Law  Notes. 

"  The  arrangement  is  convenient  and  scientific,  and  the  text 
accurate.  It  contains  just  what  the  diligent  student  or  ordinary 
practitioner  should  carry  in  his  head,  and  must  be  very  useful  for 
those  about  to  go  in  for  a  law  examination."- — Law  Times. 

"  The  author  knows  his  subjat,  and  the  general  lines  of  the 
most  complicated  law  can  be  mastered  in  a  few  weeks  by  anyone 
who  chooses  to  concentrate  his  mind  on  the  reading  of  these 
thirteen  short  chapters." — Law  Magazine. 

GOODEVE'S  Modern  Law  of  Real  Property.  Fifth 
Edition.  By  Sir  Howard  Warburton  Elphinstone, 
Bart.,  and  F.  T.  Maw,  both  of  Lincoln's  Inn,  Barris- 
ters-at-Law.     462  pages.      Price  21s. 

"  No  better  book  on  the  principles  of  the  law  relating  to  real 
projjerty  could  well  be  placed  in  a  student's  hands  after  the  first 
elements  relating  to  the  subject  have  been  mastered." — Law 
Students'  Journal. 


CONVEYANCING. 

ELPHINSTONE'S     Introduction     to     Conveyancinjr. 

Sixth  Edition.  By  Sir  Howard  Warburton 
Elphinstone,  Bart.,  and  L.  H.  Elphinstone,  Barris- 
ters-at-Law.      585  pages.      Price  15s. 

"  Incomparably  the  best  introduction  to  the  art  of  conveyancing 
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Conveyancing — continued. 

that  has  appeared  in  tliis  generation.     It  contains  miicli  that  is- 
useful  to  the  experienced  practitioner. —  Lcnv  Tinie». 

"  In  our  opinion  no  better  work  on  the  subject  with  which  it 
deals  was  ever  written  for  students  and  young  practitioners." — 
Laiv  Notes. 

".  .  .  from  a  somewhat  critical  examination  of  it  we  have 
come  to  the  conclusion  that  it  would  be  diHicult  to  place  in  a 
student's  hand  a  better  work  of  its  kind." — Lmc  Stiidnits'  Journal. 


CLARK'S     Students'     Precedents    in     Conveyancing. 

Collected  and  Arranged  by  Jamks  W.  Clark,  M.A.,. 
late  Fellow  of  Trinity  Hall,  Cambridge.  Third 
Edition.       153  pages.      Price  6s. 

"  Bar  students  particularly  will  find  this  little  book  a  useful' 
adjunct  to  the  books  on  theoretical  and  practical  conveyancing 
which  they  study.  It  contains  all  the  forms  which  could  fairly  be 
set  at  a  Bar  examination." — Lmv  Students'  Journal. 

"It   is  not 'intended  as  a  collection  of  precedents  for  use  in 
conveyancing,  but  as  a  collection  of  specimen-precedents  illustrat- 
ing for  the  benefit  of  the  student  the  past  and  present  methods  of 
.  conveyancing." — Legal  Liieratitre. 


MORTGAGES. 


STRAHAN'S  Principles  of  the  General  Law  of 
Mortgages.  By  J.  Andrew  Strahax,  Barrister-at- 
Law,  Reader  of  Equity,  Inns  of  Court.  196  pages. 
Price  7s.  6d. 

"  He  has  contrived  to  make  the  whole  law  not  merely  consistent, 
but  simple  and  reasonable.  .  .  .  Mr.  Strahan's  book  is  ample 
for  the  purposes  of  students'  examinations,  and  may  be  thoroughly 
recommended." — Laiv  Journal. 

"  It  is  a  subject  in  which  there  is  great  need  for  a  book  which  in 
moderate  compass  should  set  forth  in  clear  and  simple  language 
the  great  leading  principles.  This  Mr.  Strahan's  book  does  in  a 
way  that  could  hardly  be  bettered." — Laxv  Notes. 
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WILLS. 

STRAHAN'S     Law     of     Wills.      By    J.    A.    Strahan, 
Barrister-at-Law.      167  pages.      Price  7s.  6d. 

"  We  do  not  know  of  anything  more  useful  in  its  way  to  a 
student,  and  it  is  a  book  not  to  be  despised  by  the  practitioner." 
— Law  Magazine. 

EQUITY. 

KELKE'S     Epitome     of     Leading    Cases    in    Equity. 

Founded  on  White  and  Tudor's  Leading  Cases  in 
Equity.      Second  Edition.      239  pages.      Price  6s. 

"  Will  be  found  very  serviceable  on  the  eve  of  an  examination 
as  a  means  of  brushing  up  knowledge." — Law  Notes. 

"  It  is  not  an  abridgement  of  the  larger  work,  but  is  intended  to 
furnish  the  beginner  with  an  outline  of  equity  law  so  far  as  it  is 
settled  or  illustrated  by  a  selection  of  cases.  Each  branch  is  dealt 
with  in  a  separate  chapter,  and  we  have  (inter  alia/  trusts, 
mortgages,  specific  performance  and  equitable  assignments,  and 
equitable  implications  treated  with  reference  to  the  cases  on  the 
subject." — [.aw  Times. 

ROMAN     LAW. 

KELKE'S     Epitome     of     Roman     Law.       255    pages. 
Price  6s. 

This  is  a  highly  condensed  summary  of  all  the  salient  facts  of 
Roman  Law  throughout  its  history,  taking  as  its  centre  the  era  of 
Gaius  and  the  .Antonines. 

"  One  of  the  safest  introductory  manuals  which  can  be  put  into 
the  hands  of  a  student  who  wishes  to  get  a  general  knowledge  of 
the  subject.  In  embodying  many  of  the  views  of  Moyle.  Sohm, 
and  Poste,  it  is  more  up-todate  than  some  of  the  older  manuals 
which  are  still  in  traditional  use,  and  much  more  accurate  and 
precise  than  some  of  the  elementary  works  which  have  appeared 
more  recently." — Law  Quarterly  Review. 

KELKE'5  Primer  of  Roman  Law.      Price  5s. 

"  In  this  book  the  author  confines  himself  mainly  to  the  system 
of  Justinian's  Institutes,  and  as  a  student's  guide  to  that  text-book 
it  should  be  very  useful.  The  summary  is  very  well  done,  the 
arrangement  is  excellent,  and  there  is  a  very  useful  Appendix  of 
Latin  words  and  plirases." — Law  Journal. 
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HUNTER'S  Introduction  to  the  Study  of  Roman 
Law  and  the  Institutes  of  Justinian.  Sixth 
Edition.  With  a  Glossary  explaining  the  Technical 
Terms  and  Phrases  employed  in  the  Institutes. 
By  W.  A.  Hunter,  M.A.,  "LL.D.,  of  the  Middle' 
Temple,  Barrister-at- Law.     228  pages.     Price  7s.  6d. 

SHEARWOOD'S    Roman    Law    Examination    Guide. 

By  J.  A.  Shearwood,  Barrister-at- Law.  Second 
Edition.       192  pages.      Price  7s.  6d. 

CONTENTS. 

1.  Analytical  Tables. 

2.  Historical  Sketch. 

3.  Concise  Analysis. 

4.  Questions  and  Answers. 

5.  List  of  Changes  by  Justinian. 

6.  Maxims. 

This  is  a  most  useful  book  for  the  student  of  Roman  Law.  Its. 
utility  may  be  gauged  by  the  fact  that  practically  every  question 
set  at  a  Bar  Examination  since  the  book  was  issued  could  be 
answered  by  a  student  who  had  read  it. 


CONSTITUTIONAL     LAW- 

KELKE'S  Epitome  of  Constitutional  Law  and  Cases.. 

185  pages.      Price  6s. 

"  We  tiiink  that  Bar  Students  would  derive  much  benefit  from  a 
perusal  of  its  pages  before  dealing  with  the  standard  text-books,, 
and  as  a  final  refresher." — Law  Students'  Journal. 


INTERPRETATION     OF     DEEDS. 

KELKE'S  Epitome  of  Rules  for  the  Interpretation 
of  Deeds.  Founded  on  Elphinstone,  Norton,  and 
Clark's  Rules.       185  pages.      Price  6s. 
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LEGAL     MAXIMS. 

BROOM'S  Selection  of  Legal  Maxims,  Classified  and 
Illustrated.  Eighth  Edition.  By  J.  G.  Pkask  and 
Herbert  Chitty.      767  pages.      Price  £1   los. 

The  main  idea  of  this  work  is  to  present,  under  the  head  of 
"  Maxims,"  certain  leading  principles  of  English  law,  and  to 
illustrate  some  of  the  ways  in  which  those  principles  have  been 
applied  or  limited,  by  reference  to  reported  cases.  The  maxims 
xire  classified  under  the  following  divisions  : — 

Rules  founded  on  Public  Policy. 

Rules  of  Legislative  Policy. 

Maxims  relating  to  the  Crown. 

The  Judicial  Offices. 

The  Mode  of  Administering  Justice. 

Rules  of  Logic. 

Fundamental  Legal  Principles. 

Acquisition,  Enjoyment,  and  Transfer  of  Property. 

Rules  Relating  to  Marriage  and  Descent. 

The  Interpretation  of  Deeds  and  Written  instruments. 

The  Law  of  Contracts. 

The  Law  of  Evidence. 

"  It  has  been  to  us  a  pleasure  to  read  the  book,  and  we  cannot 
help  thinking  that  if  works  of  this  kind  were  more  frequently 
studied  hy  the  Profession  there  would  be  fewer  false  p<iints  taken 
in  argument  in  our  Courts." — Justice  of  the  Pence. 


GUIDES     TO     THE      LEGAL 
PROFESSION. 

A  New  Guide  to  the  Bar.  Containing  the  Regula- 
tions and  Examination  Papers,  and  a  critical  Essay 
on  the  Present  Condition  of  the  Bar  of  England. 
By  LL.B.,  Barrister-at-Law.  Third  Edition.  268 
pages.      Price  5s. 

A  Guide  to  the  Lega\  Profession  and   London    LL.B. 
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Guides  to  the  Legal  Profession — continued. 

Containing  the  latest  Regulations,  with  a  detailed 
description  of  all  current  Students'  Law  Books,  and 
suggested  courses  of  reading.  156  pages.  Price  is. 
post  free. 


EASEMENTS. 

BLYTH'S    Epitome    of   the    Law    of    Easements.      By 

T.  T.  Blyth,  Barrister-at-Law.      158  pages.     Price 
6s. 

"  Th^  book  should  prove  a  useful  addition  to  the  student's 
library,  and  as  such  we  can  confidently  recommend  it."-  Law 
Quarteyly  Revieiv. 


BAR     EXAMINATION     QUESTIONS. 

SHEARWOOD'S  Bar  Examination  Questions,  with 
Answers.     Vol  I.,   191 1.      Cloth.      Price  8s.  net. 

Hilary  Term  and  Eastpr  Term,  19 12.     Price  3S.  each. 

INTERNATIONAL     LAW. 

BENTWICH'S  Selection  of  Cases  on  International 
Law,  for  Students.  By  Norman  Bentwich,  Barris- 
ter-at-Law.    Price  i2S.  6d. 

Intended  as  a  companion  to  the  standard  treatises  on  the  subject. 

CONFLICT     OF     LAWS. 

WESTLAKE'S  Treatise  on  Private  International 
Law,  with  Principal  Reference  to  its  Practice  in 
England.  Fifth  Edition.  By  John  Westlake, 
K.C.,  late  Fellow  of  Trinity  College,  Cambridge  ; 
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Conflict  of   Laws — continued. 


Hon.  LL.D.,  Edinburgh ;  Member  of  the  Institute  of 
International  Law ;  assisted  by  A.  F.  Topham,  Bar- 
rister-at-La\v.      433  pages.      Price  i8s. 


LOCAL    GOVERNMENT. 

WRIGHT  &   HOBHOUSE'S  Outline  of  Local  Govern- 
ment and  Local  Taxation  in  England  and  Wales 

(excluding  London).  Third  Edition.  With  Intro- 
duction and  Tables  of  Local  Taxation.  By  Rt. 
Hon.  Henry  Hobhouse  and  E.  L.  Fanshawe,  Bar- 
rister-at'Law.      Price  7s.  6d. 

"  The  work  gives  within  a  very  moderate  compass  a  singularly 
clear  and  comprehensive  account  of  our  present  system  of  local 
self-government,  both  in  urban  and  rural  districts.  We  are,  in- 
deed, not  aware  of  any  other  work  in  which  a  similar  view  is 
given  with  equal  completeness,  accuracy,  and  lucidity." — County 
Council  Times. 

"  Lucid,  concise,  and  accurate  to  a  degree  whicii  has  never  been 
surpassed." — Justice  of  the  Peace. 

MENZIES'    County     District    and     Parish    Councils, 

being  a  concise  guide  to  their  Powers,  Duties,  and 
Liabilities  under  the  Local  Government  Acts  of  1888 
and   1894.      Price  4s.  net.      Postage  4d. 

"  The  explanatory  chapters  are  clearly  and  concisely  written, 
and  the  book  will  be  useful  to  those  who  require  to  refer  readily 
to  the  text  of  the  statutes." — Solicitors'  Journal. 

JACOBS'    Epitome    of    the    Law    relating:    to    Public 
Health.      By    Bertram    Jacobs,    Barrister-at-La\v. 
191  pages.      Price  7s.  6d. 
Specially  written  for  students. 

"  This  little  work  has  the  great  merit  of  being  an  accurate  guide 
to  the  whole  body  of  law  in  broad  outline,  with  the  added  ad- 
vantage of  bringing  the  general  law  up  to  date.  The  one  feature 
will  appeal  to  the  general  student  or  newly-fiedged  councillor,  an<l 
the  other  to  the  expert  who  is  always  the  better  for  the  perusal  of  ' 
an  elementary  review." — Municipal  Officer. 

[    16    1- 


